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President’s page
president@ciot.org.uk
Ray McCann

A successful and prosperous 2019

H

appy New Year, I hope that the year ahead
is a successful and prosperous year for all
of you. 2019 is almost certainly going to
be completely dominated by Brexit and with only
weeks to go until the UK’s planned leaving date, the
division and disagreement that leaving the EU has
caused shows no sign of diminishing. At the time of
writing Parliament was still to have its ‘meaningful
vote’ so maybe we will, maybe we won’t but our
membership includes individuals on each side
of the Brexit debate and whatever happens in
two months’ time, there will be challenges and
opportunities for us all. As the Chartered Institute
we must of course remain neutral but the obvious
effect upon Government business, as well as that of
HMRC and HM Treasury impacts upon us all and, of
course, your clients. The CIOT has set up an online
facility to bring together useful tax related Brexit
information and we will add further information as
the year goes on.
Next year the CIOT will turn 90 and we will be
celebrating this very notable achievement nearer
the time. We have come a long way since the then
Institute of Taxation was set up and amazingly we
have a number of current members who were
there at the time, albeit much younger! And one
such member, who it is always a great pleasure to
see at our events, is the truly astonishing Bruce
Sutherland CBE who remains very active in the
Institute. Whenever I see him he always comments
that he is my ‘number one fan’. However, he has it
all wrong – I am indebted to him for his kindness
and support over many years. Thank you, Bruce,
and all of our long-standing members.
This month we and the ATT have moved to
our new office in Monck Street, Central London.
Thank you to all of the staff for your hard work and
patience in making the office move happen. It will
take some time for us all to settle in but I am sure
our new premises will provide a more modern and
efficient place for you to work and for us all to carry
out the business of the CIOT and ATT.
The turn of the year means that I am now
more than halfway through my year as President.
Looking back to 22 May last year, among the issues
I discussed were unqualified tax advisers, diversity
and transparency within the Institute. Since
then many conversations have taken place with
interested parties on whether something needs
to be done to encourage unqualified individuals
giving tax advice to join a professional body. There
remains, as yet, no clear answer but we continue
to examine the issues and we have made clear to
Government and HMRC that we remain willing to
play our part in finding a solution. Issues such as the
loan charge make clear how unqualified advisers
can, unchecked, cause great harm but we also need
to recognise that before we updated PCRT it was

v
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far less clear where we as an Institute drew the line
on what a tax adviser and in particular ATT and CTA
members should or should not do when advising on
tax planning issues.
On diversity, this month Council was given
an update on how we have improved gender
balance across our Committees, Council and of
course across our membership. We are in good
shape but we cannot be complacent and there
is more to diversity than gender. In other areas
such as ethnicity and participation by those with a
physical impairment it is not as obvious that we are
representative.
On transparency, I mentioned last month that
Council had, during its annual offsite, been looking
at how Council itself functions. There was a lot of
energy on the day and a number of ideas emerged
that Glyn Fullelove is now working on, which are
intended to ensure that Council is properly focused
on the strategic challenges facing us. One possible
outcome we discussed was shortening the time
people spend on Council so opening up increased
opportunities for more members to get involved
perhaps at an earlier stage in their career than is
typically the case now. Much more to come on this
as the year progresses.
Towards the end of the year Peter Fanning,
our Chief Executive, told me of his plans for the
future and his intention to step down from his role
later this year. Peter has been our CEO for over
ten years and during that time the Institute has
changed enormously. Peter has earned the respect
of those who work with him, his counterparts in
other professional bodies and everyone on Council
for his wise counsel and experience of business
and Government. Working with a new President
every year, often with a different approach or
priorities than his or her predecessor, cannot be
easy! There remains much for Peter to do this year
but the challenge of finding a successor needs to
get underway. I would like to thank Peter for his
years of hard work and offer our best wishes for
the future.
See you next month.

Ray McCann
President, CIOT
president@ciot.org.uk

Whatever
happens in two
months’ time, there
will be challenges and
opportunities for us all
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BETTER TOGETHER

+

2,500 CIOT MEMBERS HAVE ALREADY
CHOSEN TO BECOME JOINT MEMBERS OF
THE ATT.
As an existing CIOT member, you
already receive several benefits but
you can get access to an additional
collection of benefits that are only
available to ATT members by becoming
a member of the ATT.
First and foremost, you will be entitled
to use the ATT designation so you can
let current and prospective clients and
employers know you are dedicated to
your profession.

Secondly, you will also get access to
benefits unique to ATT including but
not limited to:
•
•
•
•
•

Tolley’s annual tax guide
Finance Act hard copy
Whillan’s tax rates and tables
Conferences
Pinsent Masons Tax Enquiry
Help Facility

In today’s dynamic world, membership of a tax professional body can be a reliable
constant that is there to support you throughout your career. Why not have two
constants? Join the ATT today!

www.att.org.uk/joint
@ourATT on

ATT Welcome
page@att.org.uk
Jeremy Coker

Timeo Danaos

I

t’s 2019! Happy New Year! I hope you had a
good break and got quite a few welcome gifts
over the festive season. A New Year is always
cause for celebration and I thought I would start
it by looking forward to what ‘gifts’ we should
expect as practitioners in the coming year.
As I collated my list, I came to the realisation
that this year, more than in recent years, has
the potential to be one of immense challenge
for the profession. This is because we have
been promised quite a few ‘gifts’ in advance
and, all things being equal, should be receiving
them during the course of this year. Despite
already having been told what to expect, there
is however, quite worryingly, still an element of
surprise in all of them.
31 January is no longer a surprise. Whether
anyone can suggest it is a gift might be stretching
the imagination a bit; but the fact that it signals
the end of the Tax Return season is a cause for
celebration for those like me who are heavily
involved in the process. I do not expect it to
be any different this year. Despite advances
constantly being made in the technological field,
and improvements in regulatory compliance,
each innovative development seems to create its
own new areas of concern. GDPR means certain
clients are being dragged, kicking and screaming,
into the new world as they become familiar with
the additional security measures required by the
regulations. In certain cases, the completion of
the tax return is taking longer as clients slowly
come to grips with using secure portals with
confidence, or simply forget the passwords
they have placed on documents that they have
sent digitally! If you are involved in the selfassessment process, I wish you all the best with
those last-minute filers.
A number of you will have registered for the
MTD for VAT pilot and it would be interesting to
know how you are getting on with this. Please
let us (well our super-efficient technical team
at atttechnical@att.org.uk) know the good, bad
and the ugly sooner rather than later, so that
any issues can be fed back before it goes live.
There has been a tendency to concentrate on the
start date of 1 April 2019, from when all VATregistered businesses with a taxable turnover
above the VAT threshold are required to keep
digital records and send VAT returns digitally to
HMRC using MTD-compatible software. Please
do not forget that, even though the start date for
some VAT registered businesses was deferred,
they will also be required to join with effect from
1 October 2019.
In the middle of this all, we have Brexit
on 31 March. Or do we? It is unfortunate the
level of uncertainty that still exists for such a
monumental change; but regular readers of this
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column will hopefully have got their clients as
prepared as they can be in the circumstances,
deal or no deal. Our Brexit webpages (tinyurl.
com/y97txa7t) are still a good source of
information.
It would be remiss of me not to mention the
2019 loan charge. This was on a slow burner for
quite a while and suddenly seemed to get a life
late last year, culminating with the House of Lords
Economic Affairs Committee commenting on it
in their paper on ‘The Powers of HMRC: Treating
Taxpayers fairly’. No one put it better than the
CIOT President Ray McCann in his report to the
Treasury sub-committee. If you have any clients
affected by this, please do not put your head
in the sand.
A very late arriving gift is in relation to
residential property owners. From 6 April 2020
they will have to think carefully about the timing
of any sale or gift of their property. From that
date, UK resident owners of UK residential
property who realise a gain on disposal that is
subject to tax, will need to report the gain and
make a payment on account of the tax due within
30 days of the completion of the transaction.
There is some unfairness in how the proposals
will work which our technical officers have
commented on at tinyurl.com/y9ekzec4.
I am at a loss to understand what we
have done as a profession to be deserving of
such gifts?
All is not doom and gloom though. Our
conferences were very well attended last year
and feedback from them has been really good.
We hope to continue these in 2019. The number
of candidates sitting our Foundation qualifications
continues to grow, as do the numbers taking
the main examinations. The membership of ATT
recently exceeded the 9,000 mark and this year,
our President, Tracy Easman will be leading us
in celebrating 30 years of excellence. Watch
this space.
I have managed to get to the end of an
article without writing about penalties! Someone
somewhere owes me a drink. I look forward
to meeting as many of you as possible during
the year. You can also email me at page@att.
org.uk. Meanwhile, I wish each and every one
of you a very Happy New Year and all the very
best in 2019.

Jeremy Coker
Deputy President, ATT
page@att.org.uk

The membership
of ATT recently
exceeded the
9,000 mark
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ANNUAL CONFERENCE 2019
BOOKING NOW OPEN
The Association organises an Annual Tax Conference which is held across several locations in the UK. This
conference concentrates on topical issues with an emphasis on the practical issues faced on a daily basis by
the Taxation Technician. Our knowledgeable speakers provide detailed notes and illustrate their lectures with
practical examples gained from their experience in practice. The conference also gives you an ideal opportunity
to network with like-minded professionals. Attendance at the Annual Tax Conference will contribute to your
Continuing Professional Development.

Date

City

Venue

Thursday 9 May

Bristol

DoubleTree by Hilton Bristol City Centre

Saturday 11 May

London

Holiday Inn London Bloomsbury

Thursday 16 May

Haydock

Haydock Park Racecourse

Tuesday 11 June

Dunblane

DoubleTree by Hilton Dunblane Hydro

Thursday 20 June

Belfast

Radisson Blu

Thursday 27 June

Newcastle

International Centre for Life

Wednesday 3 July

Birmingham Jury’s Inn

Register now www att org uk attconf2019

Speakers to include:
Michael Steed
Mike Thexton
Conference pricing:
•

ATT members and students 1 0
The above reduced rate also applies
to AAT, ACCA, CIOT, ICAS, CIMA and

FULL D
AY
CONFE
RENCE
9am – 5

pm

SEVEN
LO C AT IO
NS
Across
the UK

Accounting Technician Ireland
Member(s) or Student(s)
•

Non Members: 250

For further information Please email events att org uk

Members’
Support Service
• The Members’ Support Service aims to help those with
work-related personal problems
• An independent, sympathetic fellow practitioner
will listen in the strictest confidence and give
support
• The service is available to any member of the
CIOT and ATT
• There is no charge for this service

To be put in touch with a member
of the Support Service please
telephone 0845 744 6611 and quote
‘Members’ Support Service’
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CYBER SECURITY
CYBER SECURITY

Cyber
threats
Andrew M from the
National Cyber Security
Centre provides practical
guidance for SMEs on
preparing for and dealing
with a cyber security breach
KEY POINTS
zz
What is the issue?

There’s around a one in two chance
you or your client will suffer a cyber
security breach.
zz
What does it mean to me?
Think about what you’d do if you lost
your or your clients’ sensitive personal
or business critical data.
zz
What can I take away?
By following the steps in this article
organisations can improve their cyber
security and better protect themselves
and their clients from loss online.

I

f you’re a Small or Medium Sized
Enterprise, you’ll probably know how
vital you are to the UK economy.
SMEs make up 99.9% of all UK registered
businesses, employ 60% of private sector
employees and account for 47% of UK
turnover.
What you might not know is that
there’s around a one in two chance
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you’ll suffer a cyber security breach,
which wouldn’t be good for you or
your livelihood. And when you consider
the economic importance of SMEs, it
wouldn’t good for the UK overall.
So, when the National Cyber Security
Centre (NCSC) was formed in late 2016,
we committed to supporting SMEs
with tailored products and services.
This forms part of our role as the UK
Government’s authority on understanding
and reducing cyber security risks to make
the UK the safest place to live and do
business online.
While cyber security might seem a
daunting challenge for you, it no longer
need be and there’s no reason to put your
livelihood at risk with the same odds as a
toss of a coin.
Simply take a little time to understand
the threats and act on them. By following
our quick, easy and low-cost advice,
you can protect yourself from the most
common attacks.
So, what are the threats? Motivated

largely by financial gain, the threats
from cyber criminals are significant and
growing. They range from high-volume
opportunistic attacks, which are bought,
not learned, to highly sophisticated
and persistent attacks involving
bespoke malicious software designed to
compromise chosen targets.
And as we become more connected
to the internet, opportunities for cyber
criminals continue to grow. Not only are
there more devices connected to the
internet than there are people in the
world, the UK’s highly digitised economy
means that the data we’re using on it
is increasingly business critical, and
therefore attractive to criminals.
For most SMEs, the risks are often
from high-volume, untargeted attacks
which can be bought and launched with
little technical know-how from so-called
‘script kiddies’.
A step up from that, hacker groups
can run much like your own business.
They use both ‘commodity attacks’
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CYBER SECURITY

PROFILE

© Getty Images/iStockphoto/Gwengoat

Name Andrew M
Position Deputy Head for Economy and Society Team
Company National Cyber Security Centre, a part of GCHQ
Profile The National Cyber Security Centre is an organisation of the United Kingdom
Government that provides advice and support for the public and private sector in how
to avoid computer security threats.

(malicious software that can be
purchased) as well as creating or adapting
attacks themselves and, like you, return

on investment is important to them, so
large-scale attacks that cost little to launch
are an attractive proposition.
Typically, these might involve sending
out phishing emails to implant a virus,
allowing criminals to steal your data
or passwords, or it may encrypt your
data, seeking a payment to unlock it: a
ransomware attack.
Think about what you’d do if you lost
your, or your customers’, sensitive personal
data or business critical data like your
accounts? Could you spare the time and
money to get back up to speed? Would
you be ready for the reputational damage
that a loss of data might cause? And from
25 May 2018, the General Data Protection
Regulation (GDPR) introduces the chance
of increased fines if you fail to meet your
responsibilities. Could you spare the cost of
potential fines?
Again, are you prepared to take a chance
with cyber security on a toss of a coin?
Those are some of the threats. But
the NCSC has products available that
can significantly reduce your chances of
becoming a victim and will help shield you
from potential threats.
We can’t guarantee total protection, but
you’ll be protected against the majority of
attacks that SMEs most commonly face.
By following the steps in our Small
Business Guide (www.ncsc.gov.uk/
smallbusiness), organisations can improve
their cyber security and better protect
themselves from loss online:

PROFESSIONAL STANDARDS AND CYBER SECURITY
Members regularly deal with client sensitive information. As well as having to comply
with a number of legislative requirements in relation to the data they hold as a result
of GDPR and the Data Protection Act, holding sensitive data opens up significant
risk to members in the event of any cyber attack. In addition, there is a fundamental
principal of confidentiality which all members are required to adhere to. As set
out in both Professional Rules and Practice Guidelines (tinyurl.com/ybl49r9m) and
Professional Conduct in Relation to Taxation (tinyurl.com/j9ej35u and tinyurl.com/
ya2vv3ga) members must ‘respect the confidentiality of information acquired as a
result of professional and business relationships and, therefore, not disclose any such
information to third parties without proper and specific authority, unless there is a
legal or professional right or duty to disclose, nor use the information for the personal
advantage of the member or third parties.’
It is essential that all members maintain cyber security and that those who run their
own businesses consider the implications throughout their organisation. Resources are
available on the Cyber Security pages of both the CIOT and ATT websites (tinyurl.com/
leasmwx and www.att.org.uk/cyber-security). This includes Cyber Security training,
useful articles on cyber security essentials and password protection and a link to the
GDPR frequently asked questions prepared by both bodies and reviewed by the ICO.
If you have any further queries in relation to professional standards relating to cyber
security please email standards@tax.org.uk.

www.taxadvisermagazine.com | January 2019

1. Backing up data. If you have an upto-date copy of your data, there’s no
need to pay to unlock it if you fall
victim to a ransomware attack.
2. Keeping smartphones (and tablets)
safe. If you lose your phone, or it’s
stolen, you can limit the loss to just
the cost of the hardware and not risk
allowing access to all your business
and sensitive personal data too.
3. Preventing malware damage. Use
antivirus software and keep your
software updated, ideally turning on
automatic updates. There’s a reason
why companies offer updates to their
software, and if it’s driven by a cyber
security vulnerability you can be sure
someone will aim to exploit that.
4. Avoid phishing attacks. Don’t punish
staff if they get caught out by a
phishing email, it’s better to encourage
people to report it so you can act upon
it quickly.
5. Using a password to protect your
data. We’ve all got more passwords
than we can reasonably remember, so
consider using a password manager
or provide secure storage so you can
write passwords down and store them
securely.
SMEs looking to improve their cyber
security further can also seek certification
under the Cyber Essentials scheme (www.
cyberaware.gov.uk/cyberessentials), which
helps protect against common threats
and demonstrates to customers and
prospective customers that you take the
protection of their data seriously.
The NCSC website features more
simple and practical guidance covering the
10 Steps to Cyber Security, supply chain
guidance, avoiding phishing attacks, what
makes a good password and so on. It’s
worth a look.
With a little time and effort, you can
go a very long way to reducing your cyber
risks, but if you do suffer a cyber breach
then Action Fraud should be your first
port of call.
The facts are clear: large numbers of
SMEs suffer from cybercrime. But taking
some very easy steps now could allow your
business to grow without the worry of
basic cyber threats.
My ask? Do your bit for your business,
and help us make the UK the safest place
to live and do business online.
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The era of
the Taxologist
KEY POINTS
zz
What is the issue?

The taxologist role is mainly a project focus role which gives
you the opportunity to transform businesses, rather than a
coding role. Having a holistic vision is paramount and being able
to communicate across the organisation is essential.
zz
What does it mean to me?
Those roles are only going to increase given more processes are
being automated and data is becoming more complex. Tax can’t
exist without technology.
zz
What can I take away?
It is essential for professionals to educate themselves and
learn new ways of working, by making the most of processes
automation and capitalising on opportunities on the market to
develop their skills and careers.

I

n the industry, we increasingly hear
about the Taxologist role, but what
exactly does this term mean? What are
the skills required? How can you get in that
path without previous experience? Can
those roles leverage your career and to
which extent?
It was a term introduced by Thomson
Reuters in 2014 who was offering awards
to early adopters or innovators in terms
of implementing tax technology solutions.
Geoff Peck, from Paw Paw Technology says
‘Taxologists are the missing link between
business, technology, and innovation.’
A distinction is made between
Tax Technologist and Taxologist. A Tax
Technologist can be someone with a
background in IT and who has learnt Tax
skills through Tax Transformation work
related to implementation of an ERP
system, a leading tax compliance solution
or a tax engine. It can also be someone

8

Candice Bordeaux considers the
dawn of a new tax and technology
role, and the skills required

from a Tax background who has learnt IT
skills in relation to Tax configuration of
an ERP system or the implementation of
compliance solutions for instance.
A Taxologist is someone who brings a
depth of experience to offer a more holistic
and innovative approach to the business.
Now we have established the
difference between the two terms, let’s
go into more into details about the skills
required and discuss a few misconceptions
on the market.

Where does the Taxologist/
Tax Technology function sit in
organisations?

Usually, this role reports to the Head of
Tax. It was created to take ownership
over IT projects for Tax and avoid poor
deployments of ERP systems or compliance
solutions. Businesses started to create Tax
Technology departments to manage Tax

Technology projects.
Sometimes, Tax Technology projects
are outsourced to a service provider, even
then, there is still a need to have someone
to do the interface between the service
provider and Tax, roles in Tax Technology
are often created to that extent and the
professional involved in the project would
report to the Tax function.

What are the skills involved for a Tax
Technologist?

If the professional comes from a Tax
background, often there is experience
required to configure Tax in ERP systems.
Furthermore, having gone through a global
roll-out of one of the major compliance
solutions on the market such as OneSource
or Vertex, is a highly valued experience.
There are more roles in Tax Technology
in Indirect Tax rather than Direct Tax,
but that may change in the coming years
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A round table on the Taxologist
function at the TaxTech Summit in London
on the 15th November 2018 agreed that
the Taxologist must be an interpreter and
speak and understand the language from
IT, Tax, logistics and so on, in order to be
able to communicate with various parts of
the business.
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How do you get into Tax Technology
roles?

given the ever-increasing transparency
requirements required from businesses by
governments globally.
Professionals coming from an IT
background, typically with a SAP or Oracle
background, would have configured Tax
in those ERP systems and been part of a
roll out of a compliance solution or a Tax
engine. It is best if the professional has
been involved from the requirements
gathering and process design phase,
as those steps are often critical in Tax
Technology projects.
One of the key skills for the applicants
to tax technology roles is communication,
because the nature of those roles is
about communicating in organisations at
various seniority levels and in different
departments (tax, IT, sales, logistics…). It
is essential to have strong communication
skills to overcome resistance to change
within businesses.

How can a professional get into the Tax
Technology sector? There is no formal
curriculum in university to work in Tax
Technology. Geoff Peck, Chief Taxologist
at PawPaw Taxology has written for the
industry The Tax Technology Insight Series
and the Smart Tax Technology certification
program. This is the first formal training
programme for Taxologists and those who
work with them.
In-house training will be provided by
tax automation solution providers, the
Tax technology team within the Big Four,
consulting firms in Tax Technology or a
businesses who are going through a tax
transformation project.
The Taxologist role is mainly a project
focus role which gives you the opportunity
to transform businesses, rather than a
coding role. Having a holistic vision is
paramount and being able to communicate
across the organisation is essential.
It is also worth mentioning that at
entry level, the salaries in Tax Technology
are not highly competitive with the
ones in Tax or IT; sometimes they can be
even lower. Individuals with four years’
experience or more can command more
competitive salaries.

The tax technology market:
permanent roles versus contract
roles?

Historically, Tax Technology roles were on
a contract basis as it is sometimes more
efficient on a cost point of view to hire
a contractor to lead a Tax Technology
project rather than working with a
service provider. There are numerous
opportunities for contractors in Tax
Technology.
Interestingly, there is also an increase
in in-house permanent roles as well.
With businesses creating Tax Technology
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departments to work on the deployment
of technologies and complex data,
the work is focused on projects, and
therefore with an end at some point.
However, with the ever-increasing
demands for more transparency and
visibility from governments, those
departments are growing and recruiting
in more varied areas such as business
intelligence and robotics for instance.

A lack of professionals on the market
for tax technology roles
There are not enough professionals to
fill the roles on the market, especially
at junior level (Assistant Manager,
Manager level). For those roles, in the
UK, the candidates often compete
with Eastern European candidates
(sometimes even with South American
candidates) who have either been
trained in-house or in Big Four
environments.
At a more senior levels the market
is a bit more crowded and professionals
are often open to relocate to increase
their chances to find the right job.

Tax can’t exist without technology

Those roles are only going to increase
given more processes are being
automated and data is becoming
more complex. Tax can’t exist without
technology. Jay Nibble, EY Global Vice
Chair Tax, said: ‘in the past five years
there has been more changes in tax
than in the last 50 and the next five
years are likely to bring even more
changes’. People with technology and
business operations knowledge are now
key members of the tax function.
Requirements such as real-time
access to information and transparency
are changing tax processes and the tax
function itself. It is often mentioned
that some repetitive processes will
be or already have been automated
with the tax function focusing more on
strategic aspects. Given the context,
it is essential for professionals to
educate themselves and learn new
ways of working, by making the most of
processes automation and capitalising
on opportunities on the market to
develop their skills and careers.
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HMRC GUIDANCE

Critical
importance
Bill Dodwell looks at when we can rely on guidance
from HMRC in our complex tax system

T

here’s widespread acknowledgment
that the guidance produced by HMRC
is of critical importance in reducing
the complexity of the UK’s tax system. Our
legislation is lengthy and so is our case law.
Taxpayers – and even qualified tax advisers
and HMRC officers – cannot be expected to
know all our tax law. The Supreme Court,
in Gaines-Cooper, endorsed the issue of
guidance by HMRC as part of ‘…encouraging
co-operation between the Revenue and the
public…’
A fundamental question about guidance,
though, is whether the taxpayer may rely
upon it. Naturally, the question of reliance
arises only where the guidance turns out
to be incorrect and offers the taxpayer a
lower tax liability than the strictures of the
law mandates.
The main principle assisting taxpayers
is that of legitimate expectation, a doctrine
relevant to all public authorities. Perhaps the
first significant expression of the doctrine
in the tax world came in R v Inland Revenue
Commissioners ex parte MFK Underwriting
Agencies Ltd [1989]. The Divisional Court
noted it was accepted that a proper part
of HMRC’s function was, when possible, to
advise the public of their rights as well as
their duties; but for such advice to be relied
on the taxpayer must make full disclosure
of all the relevant facts and circumstances
when seeking a ruling and the ruling or
statement relied on must be unequivocal.
More recently, the principle has been
the subject of a recent decision. In Vacation
Rentals (tinyurl.com/y9mjgm2y) the Upper
Tribunal ruled that the company did have
a legitimate expectation that HMRC would
apply the guidance it had set out in Business
Brief 18/06 (which covered when card
handling services should be treated as
exempt from VAT).
Mr Justice Fancourt and Judge Timothy
Herrington quoted Leggatt J. in R (GSTS
Pathology LLP & Ors) v Revenue and Customs
Commissioners [2013]: ‘The principle that
legitimate expectation should be protected
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is now well established as a ground for
judicial review. For this principle to apply, the
general requirements are: (1) the claimant
has an expectation of being treated in a
particular way favourable to the claimant
by the defendant public authority; (2) the
authority has caused the claimant to have
that expectation by words or conduct; (3)
the claimant’s expectation is legitimate;
(4) it would be an unjust exercise of power
for the authority to frustrate the claimant’s
expectation. Although it has sometimes
been said to be a requirement also that the
claimant has relied to its detriment on what
the public authority has said, the law now
seems to be clear that such detrimental
reliance is not essential but is relevant to
10 the question of whether it would be an
unjust exercise of power for the authority to
frustrate the claimant’s expectation (see, eg,
R (On Application of Bancoult) v Secretary of
State for Foreign & Commonwealth Affairs
(No 2) [2009] AC 413 , paragraph 6, per Lord
Hoffmann).’
Vacation Rentals argued that they
complied with the guidance set out in
HMRC’s Business Brief 18/06 on when credit
card handling services should be treated
as exempt from VAT. HMRC later issued
assessments, claiming that the services
should be standard-rated. The company
sought judicial review of HMRC’s decision,
contending that ‘the policy is expressed in a
way that is clear, unambiguous and devoid of
relevant qualification’. The Upper Tribunal
agreed. The judges further ruled against
HMRC’s contention that ‘it would not be
unfair or an abuse of power to resile from

the guidance in that the Claimant was a “very
sophisticated taxpayer”, with access to high
quality advice’.
Vacation Rentals sought to apply the
Business Briefing only to periods covered
by it – and did not seek to argue that it
could bind HMRC indefinitely. The recent
Serpentine Trust case, covered by Helen
Adams and Talia Greenbaum in this issue
(page 24), makes it clear that HMRC cannot
bind itself to a future tax treatment contrary
to the law, although First Tier Tribunal judge
Anne Redston suggested that making a claim
for legitimate expectation remained open.
The other principle to be considered
is conspicuous unfairness. The lead case
here is R v Commissioners of Inland Revenue
ex parte Unilever plc [1996]. Unilever
successfully argued that it was unfair for
the Inland Revenue to refuse to accept
late claims, after years in which it had. The
principle has recently been reviewed by the
Court of Appeal in City Shoes (Wholesale)
Ltd. The case concerned whether HMRC
could deny access to the favourable terms
of the Liechtenstein Disclosure Facility
to several BDO clients, which sought to
settle offshore employee remuneration
arrangements with the discount offered
through the LDF. The Court held that it was
open to HMRC to refuse access to taxpayers
who had applied for registration under
the LDF but had not been granted it whilst
the Commissioners considered the matter
and agreed a change in the facility with the
Liechtenstein authorities. Only taxpayers
whose registration had been accepted were
permitted to benefit.
The Office of Tax Simplification recently
recommended in their report on HMRC
Guidance (tinyurl.com/y7d9f5ax) that ‘HMRC
should undertake a consultation on the
circumstances in which a taxpayer can rely
on published guidance’. These decisions
reinforces that recommendation.
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BREXIT
BREXIT

The long and winding ro
Michael Steed reviews the long
stony journey from Referendum
to the Withdrawal Agreement
and considers some of the various
trading models that have been
proposed for a post-Brexit world
KEY POINTS
zz
What is the issue?

A 21-month transition period has
been agreed between the UK and EU
to ‘smooth the way’ to post-Brexit
relations.
zz
What does it mean to me?
Although a draft withdrawal agreement
has been agreed between the UK and
EU, we still have no real idea as to what
the final outcome might be.
zz
What can I take away?
Other countries have different trading
and customs arrangements with the EU.
It’s worth familiarising ourselves with
the rights and responsibilities of each.

Post-Brexit trading models – the long
and winding road!

‘A

cold coming we had of it /Just
the worst time of the year / For a
journey, and such a long journey /
The ways deep and the weather sharp, / The
very dead of winter’ (TS Eliot, The Journey of
the Magi)
This article looks at how some of the
various trading models that have been
proposed for a post-Brexit world have fared
when examined in detail and whether they
could still provide working models in a postBrexit world. The article does not look at the
no deal scenario as this has been covered in
TA recently (‘Avoiding the post-Brexit freeze’
by Tarlochan Lall, Tax Adviser August 2018).
At the time of going to press the news is
that on 25 November, the UK and EU came up
with an agreed draft withdrawal agreement.
This covers (inter alia): the divorce bill (an
estimated £39bn), what happens to the
Northern Ireland border, and what happens
to EU citizens living in the UK and UK citizens
living in the EU. To buy more time, the two
sides have agreed on a 21-month ‘transition’
period to smooth the way to post-Brexit
relations.
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So what has been proposed since the
referendum and how have the various
models fared?

1. The Norwegian model

When the Referendum took place, there
were a significant number of calls for the UK
to adopt what is widely called the Norwegian
model. It sounded tempting!
Norway is a rich country and is a member
of the European Free Trade Association
(EFTA). EFTA was formed in 1960 and it now
comprises four countries: Norway, Iceland,
Liechtenstein and Switzerland. It’s interesting
to note that the seven original members were
Austria, Denmark, Norway, Portugal, Sweden,
Switzerland, Norway. The UK and some of
these migrated to the EU.
EFTA has a population of around 14m
people (the EU has currently over 500 million).
EFTA is the ninth largest trader in the world in
goods and the fifth largest in trade in services.
It is the third most important trading
partner in goods for the EU and the second
most important when it comes to services.
EFTA has a number of trading agreements
with the EU, of which the European Economic
Area Agreement (EEA) is the most important.

The EEA agreement, which was signed in 1994,
extends the EU ‘Internal Market’ to trade
between the two trading blocks – the EU and
EFTA (but not Switzerland as its electorate
refused to sign up). It allows free trade
between the two blocks with little or no tariff
barriers or friction (such as border checks) and
free movement of services.
What the EEA does not do, is to create a
Customs Union (CU) between EFTA and the
EU. Just to be clear, a customs union means
common external rules with other countries.
So, jumping back into EFTA and the EEA
Agreement sounds like a good idea for some
people. Norway is not part of the Common
Agricultural Policy or the Common Fisheries
Policy either.
The practical problem is that in order to
trade with the EU, Norway has to pay into
the EU pot, ostensibly to support some EU
projects, but the more cynical may see that as
a de-facto tariff. It also means that the Norway
is unable to influence the EU rules (although it
may make comments), so to follow this model
would mean that the UK loses its place at the
top table and also becomes a rule taker rather
than a rule maker. The influence of the ECJ is
also at stake, but EFTA has its own court and it
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is not bound by the ECJ.
But there is yet a greater political
problem: Norway has to accept the Four
Fundamental Freedoms of the EU: goods,
services, capital and people. It is the last of
these, the freedom of movement of people
that causes the main problem with Brexiteers,
who made control of immigration one of their
cornerstones. So, like it or not, we would still
have to accept immigration from EU countries.
Yes, there are some get out of jail
cards in the EEA Treaty. The first is under
Article 112, permitting members to take
‘safeguard measures’ to address any ‘societal
or environmental difficulties of a sectorial
or regional nature’. This is the article that
Liechtenstein has taken advantage of on
the basis that excessive immigration would
swamp a small country. The second is Article
28 (3), which allows for freedom of movement
‘subject to limitations justified on grounds of
public policy, public security or public health.
The Norway model fans do not see this as
a problem hurdle to stop immigration, but
others may disagree,
The adherents of the Norway model also
make the claim that the divorce bill would
be substantially reduced as we would not be
leaving the internal market. A variation of
the Norway model, called ‘Norway for now’
surfaced recently as a stop-gap solution. In this
variant, the UK would jump back into EFTA for
a limited period, until it could negotiate freetrade deals outside the EU.
The latest variant is 'Norway plus', where
we stay in the internal market and stay in the
EU Customs Union, thus avoiding the Northern
Ireland backstop issue.

2. The Swiss Model

Switzerland is not a member state of the EU
and although it is an EFTA state, it did not
sign up to the EEA; instead, it conducts its
relations with the EU on the basis of bilateral

sectoral agreements. The EU is far and away
Switzerland’s biggest trading partner, for both
imports and exports. Switzerland knows only
too well that its relationship with the EU is of
paramount economic importance. It is almost
completely surrounded by EU states.
It has signed a number of bilateral
agreements, in particular the 1999 Bilateral
Agreements, which contains that all important
free movement of people.
This is a sticky problem for the Swiss
Government as the Swiss electorate narrowly
voted to curb immigration in 2014 and it has
been dragging its feet on the issue ever since.
It does pay into the EU pot, although it
carefully says that it is part of Switzerland’s
contribution to an enlarged Europe, and is
designed to support former communist block
(and now EU) states.

3. The Canadian WTO model

The other model that has been widely
trumpeted is the so-called Canadian model
– sometimes trumpeted as ‘Canada plus,
plus, plus!’
So what does the Canadian model offer?
The Canada model is based on free-flowing
World Trade Organisation (WTO) rules. There
are a number of ways of looking at the World
Trade Organization (WTO). It is an organization
for trade opening. It is a forum for
governments to negotiate trade agreements
and it is a place for them to settle trade
disputes. It operates a system of trade rules.
So, here’s a question – do we need
a WTO agreement in order to trade with
another country?
The short answer to that is ‘No!’ There
are plenty of examples of trading outside
of formal agreements – a good example is
EU/USA trading – although a formal trading
agreement has been worked on, it was
shelved when Donald Trump became US
President, so arguably the negative comments
from Barack Obama back in 2016 about the
UK having to wait in the queue for a trade
agreement miss that important point.
Is the Canadian model workable? At face
value, there is something here. The WTO rules
are designed to free up trade and reduce
barriers. But objections include the fact
that it takes years to negotiate formal WTO
agreements and another objection to the
Canadian model is that Canada is by no means
free to make its own agreements.
Canada is a party to the Canadian/USA/
Mexican trading block (formerly the North
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American Free Trade Association, which is giving
way to the US-Mexican, Canadian Agreement –
the USMCA) and it may not be too cynical to say
that it’s the US that wears the trousers.

4. Turkey: Is Turkey an alternative trading
model?

Turkey is the only major country outside the EU
that has a Customs Union with it (the EU does
have CUs with Andorra and San Marino).
Turkey has been mentioned as a possible
model for a post-Brexit UK: some think it shows
how the UK might remain in the Customs Union
and still be able to strike its own trade deals
with countries outside the EU.
So, this is different to a Free Trade
Agreement (FTA) such that the EU has with
EFTA. It’s important to emphasise that a CU is a
trade bloc within which members both remove
tariff barriers on each other’s goods and also
adopt a common external tariff and trade policy
for countries outside the union.
Conversely, with an FTA (like the EEA
agreement), countries remove tariffs on each
other’s goods but they do not have a common
policy for third countries. So within a FTA, you
need customs barriers and ‘rules of origin’ to
check whether a product really comes from
your preferred trade partner or whether it
is from another country, in which case it is
not entitled to tariff-free access under the
agreement. The CU that the EU has with Turkey
is incomplete. It covers some goods – industrial
goods, but not agricultural goods and it does
not cover services.
It has been argued by critics, that Turkey
has little or no freedom to develop trade policy
with other countries across the world and its
relationship with the EU is therefore rather
one-sided. Turkey has to open its markets to
any country the EU strikes an agreement with,
but has no say in how the agreement is shaped
and it is limited in its duty-free access with
that country.
If the UK were to follow the Turkey model,
it would be deprived of a fully independent
voice when dealing with other trade partners
and at the WTO.

Conclusion

We don’t currently know where we will end
up. Just about anything could happen in
the next four months and the immediate
problem is trying to get the deal through
Parliament, so any of these models or
hybrids thereof, may resurface in the future
after Brexit.
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The State
aid journey
Kelly Stricklin-Coutinho provides an update on
State aid – where we’ve been, where we are,
and where we may be going
KEY POINTS
zz
What is the issue?

State aid and tax has dominated news
relating to multinationals in the past
few years.
zz
What does it mean to me?
At the time of writing a Brexit
withdrawal agreement has been
published but it is as yet unclear
whether the UK and EU will adopt the
terms of the agreement, or whether the
UK will leave the EU on 29 March 2019.
zz
What can I take away?
If a withdrawal agreement is agreed,
the Commission has plenty of time
to conclude its position on these
investigations and to order the UK
to recover aid from taxpayers, and
probably even to penalise the UK if
it does not do so. It also allows the
Commission plenty of time to develop
its theory of the application of State aid
law to tax still further.

State aid, tax and Brexit

State aid and tax has dominated news
relating to multinationals in the past few
years, and for UK based tax practitioners
never more so than in relation to the
European Commission’s investigations
into the group finance exemption set out
in the UK’s Controlled Foreign Company
rules. That decision is keenly awaited,
but the timing of the decision alongside
Brexit creates uncertainty.

State aid and taxation: the landscape
Rationale for State aid Rules
In establishing an internal market in
the EU, specific provision was made to
prevent government bodies (whether
central or local) from intervening in
markets by assisting certain entities in
the market, giving them an advantage
over other market operators. Subsidising
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certain entities by way of government
action concerns the distortion of
competition within the internal market
generally, but also concerns competition
between Member States to subsidise
(i.e. preventing a subsidy race between
Member States). Regulating subsidy
also concerns ensuring that inefficient
suppliers are not given an advantage
compared with more efficient suppliers.
The principles are firmly rooted in
ensuring competitive conditions,
which means that the issues around
competition and its application to
tax will be of greater, rather than less
interest as the UK navigates its future
outside the EU.
Prohibition on aid
It is a long established principle that
State aid law applies to taxes. The
prohibition against State aid is contained

in Article 107 of the Treaty on the
Functioning of the European Union. The
prohibition in Article 107 bans:
zzAny aid in any form whatsoever
zzGranted by a Member State or
through State resources
zzWhich distorts or threatens to distort
competition
zzWhich favours certain undertakings
(known as ‘selectivity’)
zzAnd has an effect on trade between
Member States.
The test is cumulative, so for a
measure to be prohibited, each of these
criteria must be met. The TFEU goes on
to state (at Article 108) that all aid must
be notified to the European Commission
prior to it being granted (or altered),
in order that they may take a decision
as to the status of the measure. Where
the Commission decides that a matter

January 2019 | www.taxadvisermagazine.com

STATE AID

PROFILE
Name Kelly Stricklin-Coutinho
Position Barrister
Company 39 Essex Chambers
Email ksc@39essex.com
Tel 020 7832 1111
Profile Kelly’s practice centres around EU law, tax law and
commercial litigation and arbitration, involving litigation at every
level of English Court, specialist tribunals, arbitral tribunals and the
CJEU. Her clients include a broad range of multinationals, FTSE 100 companies, local
authorities, government bodies, major insurers, high net worth individuals and SMEs,
from sectors including Energy, Central and Local Government, Financial Services,
Engineering, Aggregates, Insurance (including Life Assurance), Telecommunications,
Computing and Medical Equipment.
for practical reasons.
Appeals against the Commission’s
decisions are heard by the EU’s General
Court, which considers matters of law
and fact and finally by the European
Court of Justice (the CJEU) which rules on
law alone.

is a prohibited State aid (either where
the aid has been notified to it or where
it has discovered the alleged aid of its
own initiative), the Commission must
order the Member State to recover the
aid from the recipient. Penalties may be
imposed on Member States which do not
recover prohibited aid.
Exemptions from State aid law are
set out in regulations and there is a
de minimis amount of aid which may
be provided. For a small number of
taxes, particularly locally set charges
such as business rates and Community
Infrastructure Levy, the de minimis
amount and the exemptions may prove
useful to place taxpayers in a position
where they do not receive prohibited
State aid. However, the de minimis
amount is low and the exemptions are
based on public policy justifications, so
neither will be of use in the context of

the challenge on CFCs.
Those who unlawfully receive State
aid will find themselves subject to a
number of possible risks of challenge:
zzThe European Commission may
challenge the decisions as set
out above.
zzCompetitors have standing to
challenge, by way of judicial review,
the treatment their competitor has
received. Other challenges in English
courts may also be possible.
zzGovernment reports to the
Commission aid granted in
its territory, and the relevant
government department may, to that
end, audit the possible grant of aid.
Although the latter two are
important features of State aid law
outside the context of tax, they are
unlikely to be relevant for tax measures
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Recent investigations
The Commission has developed its
position on how State aid applies to
tax from its traditional position as
regards reliefs and exemptions, where
perhaps the granting of an aid was
more classically conceived. What is
different in the European Commission’s
recent investigations is that where
previously State aid law had been
applied to particular reliefs, exemptions
or geographical areas, the European
Commission has concerned itself with
wider issues of taxation, such as tax
competition and non-taxation. Many
of the investigations have concerned
the mechanism of tax rulings, although
the Commission has been quick to say
that it supports the use of tax rulings,
an unsurprising position given that tax
rulings tend to provide legal certainty
to all parties, and legal certainty is
an important principle of EU law. The
Commission is concerned, rather, with
the result procured by tax rulings in
certain contexts. In addition to tax
rulings, the Commission has stated its
interest in dealing with non-taxation.
The focus then is on the outcome of tax
measures rather than on the mechanism
which produces the result.
At the time of writing, decisions are
awaited in various contexts. Although
the Commission decided that Ireland
had provided State aid to Apple and the
Irish government recovered the ordered
amount from Apple, held in escrow
pending the appeal, the EU courts have
not yet ruled on the Apple case. Appeals
are outstanding in the majority of the
rest of the cases (with some hearings
having taken place already) but one
decision which has attracted attention
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is the Commission’s decision in respect
of McDonalds that there was in fact no
prohibited State aid.
In high level terms, the Commission
decided that the double non-taxation
of McDonald’s profits in Luxembourg
was not a prohibited State aid because
the double non-taxation derived from a
mismatch between Luxembourg and US
tax laws, rather than special treatment
by Luxembourg. The notion that the EU
cannot deal with a mismatch between
two countries’ tax systems is familiar to
those dealing with matters concerning
the fundamental freedoms of movement.
The Commission goes further, however,
and says in its press release (IP/18/5831)
that as the decisions did not derogate
from national law or the Luxembourg –
US Double Tax Treaty there is no aid.
At the time of writing, the only
document available on the McDonald’s
decision is the press release. It is
therefore difficult to unpack this
important point of precisely what
reliance the Commission places on
International Tax law. The CJEU’s reliance
on international tax measures in the
context of EU law has been varied in
cases on the freedoms of movement,
and the Commission’s reliance on
international tax standards in the context
of State aid and tax rulings has been the
subject of criticism (in particular as to
the scope of the arm’s length principle).

UK CFC investigations

The Commission characterises the
finance company exemption in the
CFC rules as a ‘scheme that exempts
certain transactions by multinational
groups from the application of UK
rules targeting tax avoidance.’ The
Commission emphasises the importance
of CFC rules generally as an effective and
important tax avoidance measure (which
is unsurprising given the provisions in the
Anti-Tax Avoidance Directives).
The Commission identifies two
main features. First, it notes that a
multinational active in the UK can
finance a foreign subsidiary via its nonUK finance company and the result of
the exemption is that it pays little to
no tax because the offshore subsidiary
pays little or no tax on the financing
income and the financing income is not
apportioned to the UK because of the
exemption. Second, it notes that other
artificially shifted income is apportioned
to UK parent companies and taxed
in the UK.

Some issues with the
Commission’s position

Reliance on international tax law
It is as yet not possible to know the
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extent of the Commission’s reliance on
international tax law so the application
of that principle in the context of the
CFC investigations cannot be fully
fleshed out. It may well be helpful for
taxpayers affected.
EU law emphasis on commercial purpose
The interaction of international tax
principles and EU tax principles is also a
developing position. For example, some
governments in the EU (including the
UK) have taken the position (in some
cases relying on their interpretation of
international tax norms of the arm’s length
principle) that the arm’s length principle is
to be interpreted to mean that commercial
circumstances which justify terms to
which third parties would not agree are
irrelevant when seeking to satisfy the
arm’s length test.
The CJEU has recently taken
exactly the opposite position in a case
concerning the provision of a guarantee
without consideration by a parent
company to its subsidiary (Case C-382/16
Hornbach-Baumarkt). The CJEU decided
in that case that the provision of such
a guarantee, which took account of the
relationship between the parent and
subsidiary, where the taxpayer ‘is given
an opportunity, without being subject
to undue administrative constraints,
to provide evidence of any commercial
justification that there may have
been for that transaction…’ will be a
proportionate legislative provision, in
line with EU law. The CJEU went on to say
that there may be commercial reasons
for a parent company to behave on
non-arm’s-length terms, that there is no
argument advanced as to the risk of tax
avoidance and that no wholly artificial
arrangement has been identified.
Plainly, Hornbach-Baumarkt is
relevant to cases applying the arm’s
length principle. In that context, it will be
interesting to see how the Commission
squares its reliance on an apparently
stricter interpretation of the arm’s
length principle with the CJEU’s more
generous iteration of the arm’s length
principle in the context of the freedoms
of movement.
These arguments as to commercial
justifications for departing from an
anti-avoidance rule resulting in a
proportionate outcome in EU law apply
in the context of CFCs also. The CJEU
in Hornbach-Baumarkt establishes that
in order for an anti-avoidance measure
to be proportionate and in line with EU
law, it must allow for consideration of
the commercial factors of a relationship
which justify departure from the norm.
The commercial purpose in establishing
a multinational’s finance company

in a lower tax jurisdiction is a matter
of evidence, and there are a number
of ways to demonstrate commercial
purpose for such a decision.

Brexit

At the time of writing a withdrawal
agreement has been published but it is
as yet unclear whether the UK and EU
will adopt the terms of the agreement, or
whether the UK will leave the EU on 29
March 2019.
If the UK leaves the EU on 29 March
2019, State aid law will be adopted in
the UK and the Competition and Markets
Authority (the CMA) will take over
enforcement of State aid law from the
Commission, although BEIS will deal with
State aid policy. Law will be adopted (TFEU
and regulations) but there is no proposal to
adopt the extensive guidance the European
Commission has produced which covers
a range of topics including tax (such as
tax rulings and tax settlements). The CMA
proposes to publish its own guidance.
The impact of that on the CFC
investigations is unclear; there is no
reason to believe the CMA will simply
drop the Commission’s investigations,
although no formal provision has
been made for the handover of the
investigations. Indeed, the UK’s approach
to those investigations may be important
while the UK attempts to agree a new
trading relationship with the EU.
The Commission, operating on a
supra-national level, and the CMA,
regulating the UK’s markets, will also
start from different policy perspectives.
A supranational body may be more
interested in its power to influence
international issues such as non-taxation,
for example, whereas a national body
(particularly one concerned with its
national tax policy’s impact on trade
relationships) may start from a different
perspective.
If the terms of the Withdrawal
Agreement are adopted, then the result
is that there will be two years of EU law
continuing to apply in the UK, including
State aid law, and the rules regarding
infraction proceedings. After that two
year period the European Commission
would have jurisdiction (in both cases)
for a further four years in which it could
bring proceedings on issues arising
before EU law ceased to apply in the UK.
That time period gives the Commission
plenty of time to conclude its position
on these investigations and to order
the UK to recover aid from taxpayers,
and probably even to penalise the UK
if it does not do so. It also allows the
Commission plenty of time to develop its
theory of the application of State aid law
to tax still further.
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The Worshipful Company of Tax Advisers
Taxation in the Hapsburg
Empire
Date: 26th February 2019
Time: 5:45pm for 6pm start
Speaker: Gottfried Schellmann
Venue: 30 Monck Street, Westminster,
London SW1P 2AR

Gottfried Schellmann

Cost: £18 for members of the Worshipful Company of Tax
Advisers and their guests, £20 for non-members
Supper: There will be a supper organised after the talk at
a nearby venue, details of which will be confirmed nearer
the time.
The event is open to everyone with an interest in the
history of tax. For more information and to book your
place please visit www.taxadvisers.org.uk

Join us for our next history of tax event with guest
speaker Gottfried Schellmann, whose talk will trace
the history of taxation in the Hapsburg Empire from
medieval times to the 19th century, starting with its
relationship to the feudal system in rural areas, through
the abolition of serfdom in 1848, and the introduction of
customs and excise duties in urban areas.
Gottfried Schellmann is a graduate of the Vienna Law
School and a member of the Chamber of Austrian
Tax Advisers. In 2009, Gottfried formed Mueller &
Schellmann, a boutique tax advisory company and he
was also Vice President of the Confederation Fiscale
Europeenne in Brussels, the umbrella organization of the
European Associations of Tax Advisers from 2013 - 14.
He is one of the main co-authors, together with certain
officers of the Austrian Ministry of Finance, of the
Austrian corporate tax code. He has held office in many
other international tax bodies including the European
VAT Club and the VAT Expert Group of the European
Commission. He also lectures in VAT law at the University
for Advanced Sciences in Vienna.

Please contact Ann Bailey on adminwcta@ciot.org.uk to book your place
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KEY POINTS
zz
What is the issue?

Duality of purpose has been debated in
various tax cases, including Mallalieu
v Drummond. In this case, Miss
Daniels had claimed various expenses,
including home to work travel, clothing,
lingerie, dry cleaning, makeup, beauty
treatments, and hairdressing.
zz
What does it mean to me?
Initially HMRC rejected her claims,
creating a discovery assessment, but
in the end the FTT held on appeal
that Miss Daniels’ claims were
allowed in part.
zz
What can I take away?
Thus, there were only two things that
left me flummoxed by the decision of the
case; the fact that less than 10% of her
claimed expenses could be backed up by
invoices and receipts, and the decision
to allow her to offset her perfume.

A

n appeal case in the First Tier Tribunal
of May this year, G Daniels v HMRC
[2018] UKFTT 462 TC06640, made
for entertaining reading. Firstly, there were
the tabloid headlines, ‘… pole dancer … court
rules her kinky nurse outfits and stockings are
essential business expenses’ (Daily Mail) ‘…
stripper wins … tax relief on her saucy stage
gear including naughty nurse and schoolgirl
outfits’ and even the accountancy world
came up with ‘Dancer in pole position for
tax relief’ (Accountancyweb). I’m not sure
if these surpass ‘Sexpenses poleaxed’ from
the Daily Mail in 2009, but if not, they’re
close. Secondly, there was the case itself.
Ignoring for a second the huge impact it has
had on the concept of duality of purpose, it
had everything required for a bodice ripping
blockbuster of a tax case: intrigue, scandal,
villains, accusations, and of course, sex (well,
sexy outfits and naked dancing…).
The case surrounds Miss Daniels, a
self-employed ‘exotic’ dancer who had
been working at Stringfellows for some nine
years. During this time Miss Daniels had
claimed various expenses, including home to
work travel, clothing, lingerie, dry cleaning,
makeup, beauty treatments, and hairdressing.
Initially HMRC rejected her claims, creating
a discovery assessment, but in the end
the FTT tribunal held on appeal that Miss
Daniels’ claims were allowed in part. The
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Warmth and
decency?
Meg Saksida considers the impact of the recent case
of an exotic dancer who won her appeal on deductible
expenses against HMRC in the FTT
‘part’ that was allowed, were her claims for
clothing, garments (including lingerie), dry
cleaning, shoes, cosmetics, perfume, and
beauty treatments. Her appeals against the
assessment of the expenses for travelling from
home to work were dismissed.

Scandal, villains and accusations

Miss Daniels argued that, because she carried
on her business from her home (which she
used as a base), her travelling expenses were
deductible in accordance with the principle
established in the decision of the Court of
Appeal in Horton v Young 47 TC 60 and [1971]
2 All ER 351. It was quick work, and not in the
least unexpected that the tribunal dismissed
these claims out of hand relying on Newsom
v Robertson 33 TC 452 and [1952] 1 All ER
1290 and Samadian v HMRC [2014] STC 763. It
won’t be necessary to explore these expenses
further as there was not a scrap of doubt that
this would be the case. So far so predictable…
but a sniff of scandal followed.
HMRC had challenged Miss Daniels’
assessments and issued penalties alleging
that, by consistently claiming travelling
expenses from home to work without
questioning why such expenses could be
deductible, she was considered to have been
‘careless’. In addition, HMRC had found the
disclosure ‘prompted’, as Miss Daniels did not
tell them about the inaccuracy ‘before [she]
had reason to believe [they] had discovered
it, or were about to discover it.’ The tribunal
agreed that the claims were indeed careless,
and that HMRC were justified in charging
penalties. However, Judge Guy Brannan ruled

that the penalties were excessive. The judge
thought that the cold relationship between
the HMRC officer and Miss Daniels’ tax agent
was affected by HMRC’s ‘rather unreasonable
approach’. This had soured the relationship
from the beginning of the case and thus a
greater reduction in the suspended penalty
for the home to work travel claim should
be allowed. Penalties for the items that the
tribunal eventually allowed were dismissed.

Sexy outfits and naked dancing

Mallalieu v Drummond (Inspector of Taxes)
[1983] 2 A.C. 861 is the classic case on the
topic of the duality of purpose of clothing.
A female barrister, who wore dark suits
only in court, wished to deduct from her
income, normal female attire (her clothing
and tights), that were capable of being worn
in public by any woman. She lost due to the
duality of purpose that her clothes had, as
they were used in addition to her presence
in the courtroom, for her ‘warmth and
decency’. Compare this with HMRC’s manual
at BIM50160 where we see that ‘The cost of
clothing acquired for a role in a film, stage
or TV performance is … allowable. If the
clothing is not part of an everyday wardrobe;
it is “costume” used in a performance.’ The
decision the tribunal needed to make was
then to assess whether Miss Daniels’ clothes
were used as part of a performance, or part of
a normal everyday wardrobe of female attire.
Miss Daniels’ dresses, which were purchased
only for the purposes of her performances,
were described as ‘see-through’ and ‘skimpy’,
and often adorned with sequins. They were
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erotic, designed to allure and arouse, and
would not be described as providing ‘warmth
and decency’. Indeed the tribunal judge
considered that Miss Daniels’ expenditure on
her clothing was ‘akin to the acquisition of
a costume by a self-employed actor for use
in a performance, expenditure which is …
deductible’.
The judges further went on to explain that
the expenditure on the dry-cleaning of this
same clothing, should also be allowable.
The makeup worn by the dancers is also
different, being theatrical makeup; heavily
applied and ‘over the top’. So much so that
Miss Daniels would not, and did not wear
it outside the club. The tribunal agreed
that it was wholly and exclusively used for
the purpose of her performance and was
deductible.

Lingerie, stockings, hair, tanning,
waxing, and nails

The tribunal found it was clear that the type
of underwear and lingerie (stockings) bought
by Miss Daniels was of a suggestive nature,
and as such, they accepted her evidence
that these were not suitable for use outside
Stringfellows. They were purchased solely
for her performances. One can only imagine

they were more shocking than standard
M&S holdups.
In addition to her lingerie and stockings,
Miss Daniels was allowed a deduction for
hair and beauty appointments, where she
received arm and leg waxes, fake eyelashes
and spray tans. Hair extensions, nails and
generally looking glamorous is required by
her job, and as the tribunal judges explained,
she could not remove her hair extensions or
her false nails at the end of the night, and
thus there was unavoidably some duality
of purpose. Similarly with the fake tanning,
waxing, and eyelashes. The tribunal felt it
important to distinguish between the purpose
and the effect of the expenditure; the purpose
being to make her look better during her
dances, and the effect being that the hair,
nails, golden tan, and long eyelashes would
also look attractive in everyday life. However,
let’s also consider the statement of Sales J in
Samadian, where in discussing the duality of
purpose states ‘The “wholly and exclusively”
test is to be applied pragmatically and with
regard to practical reality. Private interests
may be served by expenditure in the course of
a trade or profession, but be so subordinate
or peripheral to the main (business) purpose
of the expenditure as not to affect the
application or prevent the satisfaction of the
statutory “wholly and exclusively” test…’ It is
difficult to imagine that a young, immaculately
groomed woman who has her hair (£250 a
month alone), tan, waxing, lashes, and nails
done, has a subordinate or peripheral private
interest in this.

Perfume and shoes

Finally, let’s turn to perfume and shoes.
Unlike the hair, tan, waxing, lashes and nails,
these things can be taken off at the end of
the night. For the purposes of this article, I
interviewed a strip-club manager who told me
these shoes would never be worn outside of
the club. She explained that they are mostly
plastic with extremely high stiletto heels (with
platforms), and that they are designed for
indoors and pole hanging. Like Mallalieu’s
suits however, they do of course serve a dual
purpose. In this case that is they protect the
feet from the debris of broken glass and spilt
champagne, and other dangers, on the club
floor in addition to their ‘sexy’ pole gripping
role. But on balance, I agree with the tribunal.
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They were akin to a costume and wholly and
exclusively for the purpose of the business.

Intrigue

Thus, there were only two things that left
me flummoxed by the decision of the case;
the fact that less than 10% of her claimed
expenses could be backed up by invoices
and receipts, and the decision to allow her to
offset her perfume.
My understanding, as a fellow selfemployed tax-payer, is that one needs to have
receipts and invoices for all business expenses.
I wouldn’t claim a deduction for something I
didn’t have an invoice for unless the receipt
was lost as an oversight, and the expenditure
was obvious and in some other way attestable.
HMRC’s review decision proceeded on the
basis that there was insufficient documentary
evidence but, before the Tribunal, chose
simply to argue on deductibility principles. I
can’t help but wonder what message we are
sending out to the public when a tax-payer
can provide less than 10% of the receipts of
her transactions and is allowed to claim all the
expenditure.
And the perfume. Miss Daniels states
that she only used the perfume for her
performances, explaining that she did not
use perfume in her everyday life because
she did not want to be reminded of ‘getting
naked in front of drunken men’. The perfume
clearly could have a duality of purpose, being
worn any other time she pleased outside of
work. The tribunal said that ‘…the fact that
Ms Daniels could have worn make-up and the
perfume outside her work is not the correct
test. Her evidence was that she did not do so
and that she bought those items solely for her
performances. We consider that she incurred
the expenditure wholly and exclusively for the
purposes of her performances and that it was
therefore deductible’. This is confusing.
I have a surgeon friend who wears his
superman boxers every time he operates.
It gives him confidence and he never wears
them outside the operating theatre. Am I
to tell him now that he can offset his pants
as ‘wholly and exclusively’ for his profession
since he doesn’t wear them anywhere else?
And me? I think I may start keeping a separate
(deductible) bottle of perfume to wear when
I am writing or lecturing, just so I don’t get
reminded about tax on the weekend…
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Changing the scope
Yvette Jacobs-Lee provides guidance on how the new
interpretation of ‘ordinary shares’ and the Budget changes
to the scope of entrepreneurs’ relief may affect your clients
KEY POINTS
zz
What is the issue?

In his October Budget, the Chancellor effectively narrowed the scope of entrepreneurs’
relief and its attractive 10% tax rate on eligible capital gains. This is coupled with a recent
change in HMRC’s interpretation of the definition of ‘ordinary share capital’, which may
bring some unexpected consequences.
zz
What does it mean to me?
One thing is clear: these changes are both increasing the complexity around the
availability of entrepreneurs’ relief, as well as calling into question if and when it
will apply.
zz
What can I take away?
Owner-managers of businesses and their advisers should be encouraged to consider the
application of the rules sooner rather than later, particularly in light of the extension to
the qualifying period from 12 months to two years for disposals on or after 6 April 2019.

I

n his October Budget, the Chancellor
effectively narrowed the scope of
entrepreneurs’ relief and its attractive
10% tax rate on eligible capital gains. This
is coupled with a recent change in HMRC’s
interpretation of the definition of ‘ordinary
share capital’, which may bring some
unexpected consequences.

The relief: a refresher

It’s one of the most talked about tax breaks
for the business owner and is fraught with
detail. Where it is available, entrepreneurs’
relief operates to reduce the rate of tax on
up to £10 million (a lifetime limit) of gains
on qualifying business disposals to 10%
(rather than the standard 20%). Relief is
available to individuals and trusts, but not
companies. Eligible disposals comprise:
a material disposal of business assets;
a disposal associated with a relevant
material disposal; and a disposal of trust
business assets.
A disposal of shares or securities in
a trading company will be considered a
‘material disposal of business assets’ where
the shareholding meets the conditions to be
treated as the investor’s ‘personal company’.
The changes relate to the scope of the
definition of a ‘personal company’.

What is a personal company? Up to 28
October 2018

The definition is set out at TCGA 1992 s 169S
and refers to a company where:
a. at least 5% of the ordinary share capital
of which is held by the individual, and
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b. at least 5% of the voting rights in which
are exercisable by the individual by
virtue of that holding.

What is an ordinary share?

One of the problems that can arise is
understanding what an ‘ordinary share’ is.
This may seem obvious, but there is a legal
definition for entrepreneurs’ relief purposes
at ITA 2007 s 989:
‘Ordinary share capital’, in relation to a
company, means all the company’s issued
share capital (however described), other
than capital the holders of which have a
right to a dividend at a fixed rate but have no
other right to share in the company’s profits.
So the name given to the share class
is irrelevant; what is relevant is whether
there is an entitlement to dividends at a
‘fixed rate’.
This leads to the next question as
to what is a ‘fixed rate’. It has long been
HMRC’s view that deferred shares with
no right to a dividend are ordinary share
capital. The rationale for this is that a right to
nothing is not a fixed entitlement.
This view was confirmed by the Upper
Tribunal in McQuillan v HMRC [2017] UKUT
344, where Mr and Mrs McQuillan were
denied entrepreneurs’ relief on the sale of
their sandwich shop business as a result
of the large number of non-voting shares
in issue with no right to dividends. In this
case, the non-voting shares had arisen on
capitalisation of an informal loan to the
company, in respect of which it had always
been understood by the parties that there

was no right to dividends or ownership of
the business.
HMRC has now agreed some further
guidance as to what is and what is not
ordinary share capital. The guidance has
been published with permission by the
CIOT (https://tinyurl.com/y8ceuz3m)
and an updated version of the HMRC
Company Taxation Manual is expected to
follow shortly.
The guidance has thrown up some
examples that may not be widely
appreciated. For instance, it is HMRC’s view
that a preference share with a fixed rate
of dividend of say 10% that is cumulative
is not ordinary share capital. This is not a
particular surprise.
However, if a preference share has a
fixed rate of dividend of 10% which is not
cumulative, HMRC’s view is that this return
is not fixed, as the dividend depends on the
business’s results. Accordingly, preference
shares in these circumstances are ordinary
share capital.

Example: Family Co

Preference shares in well-established ownermanaged companies are common. Consider,
for example, the generational family
business where one side of the family takes a
management backseat but takes a favoured
investment return. Or the entrepreneur who
has issued shares in exchange for external
investment to take operations to the
next level.
Depending on whether the preference
shares are cumulative or non-cumulative,
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where the company funds allow. Certainly,
shareholders in this situation need advice
– and, following the Chancellor’s Budget
announcements on 29 October 2018, they
need it at least two years in advance of any
planned sale or exit.
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What is a personal company? From 29
October 2018

there could be drastically different results for
the owner-manager, as shown in Box 1.
If the preference shares have cumulative
dividend rights, shareholders A to E will
qualify for entrepreneurs’ relief (assuming
the other qualifying conditions are met), as
they each own at least 5% of the ordinary
share capital. If the dividend rights on the
preference shares are not cumulative, they
will be regarded as ordinary share capital
and none of the shareholders A to E will
qualify for entrepreneurs’ relief, as their
interests are swamped by the preference
shareholder and each of them owns less
than 5% of the ordinary share capital.
The position could be improved by
varying the rights attached to the preference
shares, or perhaps repaying those shares,

After continued speculation about whether
entrepreneurs’ relief will be reduced or
abolished, announced in the Budget was
a change to the definition of a personal
company in section 169S TCGA 1992.
Legislation introduced by the Finance Bill
2018-19 will add two additional conditions
to the definition, such that an individual
must be beneficially entitled to:
‘(c) at least 5% of the company’s
distributable profits, and
(d) at least 5% of its assets available to
equity holders in a winding up.’ [To be
calculated using balance sheet values].

The Budget briefing note states that this
change is part of the government’s policy
of supporting enterprise and that: ‘having
such an interest is characteristic of true
entrepreneurial activity (as distinct from
simple investment or employment), so the
measure ensures that allowable claims are
limited to those which are within the spirit
of the relief.’
Employee shareholders who have
acquired their shares under an Enterprise

BOX 1: FAMILY CO

No. of
£1 shares

% of ordinary share
capital if preference
shares are cumulative

% of ordinary share
capital if preferences
shares are not
cumulative

Alan

500

50%

0.495%

Brenda

250

25%

0.247%

Carla

100

10%

0.099%

Derek

100

10%

0.099%

Emma

50

5%

0.05%

Shareholder of
ordinary shares

Total ordinary shares

1,000

100%

0.99%

10% preference
shares–Peter

100,000

0%

99.01%

Total share capital

101,000

100%

100%
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Management Incentive can successfully
side-step this new definition as they are not,
by virtue of section 169I(7A) TCGA 1992,
required to meet the definition of a personal
company to benefit from entrepreneurs’
relief. But what of other routes to employee
shareholdings? It is typical that shares in
such circumstances will be awarded with
restricted rights – and such restrictions may
now mean a higher tax rate than intended
on a future exit. Share awards that apply
only to sale proceeds over a set ‘hurdle’
value could struggle to meet the 5% test.
For shares not acquired under EMI, it
may be typical of a smaller owner-managed
business that 5% of the share capital will
naturally give corresponding rights to 5%
of the voting rights, distributable profits
and rights to assets on a winding up; but
in more complex situations, this may not
necessarily be the case. Typically, the holder
of a preference share may only be entitled
to redemption at par in the case of a sale or
a winding up, for example. Such preference
shares may now pass the first hurdle of the
personal company definition with thanks to
the new guidance discussed above, but would
presumably fall foul of hurdle three or four.
Or perhaps not? Continuing the example
above, it would follow that the availability
of entrepreneurs’ relief will depend upon
the eventual proportion assets available on
a winding up represented by the preference
shares throughout the qualifying period
leading up to a sale. If the par value of the
preference shares in issue is more than 5%,
then entrepreneurs’ relief will be available;
but if not, then the beneficial rate of capital
gains tax will not apply. This unpredictable
status is unlikely to be palatable to many
shareholders in this position.

Conclusion

One thing is clear: these changes are both
increasing the complexity around the
availability of entrepreneurs’ relief, as well as
calling into question if and when it will apply.
Owner-managers of businesses and
their advisers should be encouraged to
consider the application of the rules sooner
rather than later, particularly in light of the
extension to the qualifying period from 12
months to two years for disposals on or after
6 April 2019.
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PROFILE
zz
What is the issue?

Those of us old enough to remember
the Enterprise Act 2002 being enacted
(the authors included) have expressed
significant surprise at the news that
HMRC will once again be the ‘preferred
creditor’ in respect of those taxes which
businesses collect ‘temporarily in trust’.
zz
What does it mean to me?
Some of the justification for this change
appears to be that HMRC considers
itself to be an ‘involuntary creditor’ of
businesses because it cannot choose
which companies to engage with. To add
justification to the change it is said that
the funds collected will be used to fund
public services.
zz
What can I take away?
Given the significant success HMRC
has had in addressing tax avoidance
(which we commend) such that the tax
avoidance market is in its dying throes,
this proposed measure does to us seem
to be one sledgehammer too far.

I

n his Budget on 29 October 2018 the
Chancellor Philip Hammond, roughly
two thirds into his speech, said: ‘We’ll
make HMRC a preferred creditor in business
insolvencies to ensure that tax which has
been collected on behalf of HMRC – is
actually paid to HMRC’.
Those of us old enough to remember
the Enterprise Act 2002 being enacted
(the authors included) have expressed
significant surprise at this development and
what appears to be an about turn by the
Government.
The headline news is that from April
2020 HMRC is to, once again, become a
preferred creditor in respect of those taxes
which businesses collect ‘temporarily in
trust’ on behalf of other taxpayers and will
apply to VAT, PAYE, employees’ NIC and
Construction Industry Scheme deductions.
It is not proposed to apply to those taxes
that the business is liable to pay itself such as
corporation tax and employers’ NIC.

Justifications: claimed and suspected

Some of the justification for this change
appears to be that HMRC considers itself to
be an ‘involuntary creditor’ of businesses
because it cannot choose which companies
to engage with. To add justification to the
change it is said that the funds collected will
be used to fund public services. This reason
is regularly cited as justifying change and of
course it is a very noble cause.
There are however two parts to the
proposed changes, the second being ‘to
tackle and prevent taxpayers from artificially
and unfairly avoiding tax by misusing
insolvency to retain their avoidance or
evasion gains, or benefit from repeated nonpayment of tax (known as ‘phoenixism’)’, the
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The return of th
sledgehammer?
Jon Claypole and Tony Monger consider the impact
of HMRC becoming the ‘preferred creditor’ again
proposal being for Directors to be held jointly
and severally liable for a company’s liabilities.
The authors speculate whether this is the
real reason for the change.

Recent HMRC activity

The authors have seen HMRC significantly
increase its interest in companies that
have become insolvent because of what
it perceives as tax avoidance and HMRC
has recently been pursuing Directors/
Shareholders of companies who it believes
have personally benefitted. We have seen
examples of where HMRC has removed
the incumbent liquidator and appointed
its own liquidator. The HMRC-appointed
liquidator has then threatened a broad range
of insolvency offences (wrongful trading/
misfeasance etc) in an attempt to pressure
the Directors/Shareholders to make good the
tax due from the perceived tax avoidance,
even where the final tax position on the said
tax avoidance has not been resolved either
because the investigation hasn’t concluded
or the relevant appeals remain open and
are yet to be resolved through the Tribunal/
Courts.
On several occasions we have heard
liquidators and their legal representatives
cite the argument that when the tax
avoidance was undertaken, the Directors/
Shareholders should have ensured that the

company set aside the equivalent of the tax
advantage (or saved in layman’s terms)
just in case the planning was unsuccessful.
Given most tax planning was the subject
of Tax Counsel opinion and other tax and
legal advice, there was in our opinion no
need to set aside the funds (although we
must recognise that HMRC have won the
vast majority of litigated avoidance cases).
Given we have seen this argument put
forward by different liquidators and their
legal representatives, we rather suspect
it is one that HMRC might be ‘requesting’
they put forward.
In our experience little regard appears
to be given to the counter arguments being
put forward in these situations and HMRC
is content to aggressively pursue Directors/
Shareholders regardless. The most
disturbing scenario we have experienced
to date was of a widow who, whilst it is
acknowledged was a shareholder of a
company and received dividends from it,
was in substance a mother bringing up
a young family. Her husband tragically
passed away and, whilst she was still in
mourning, HMRC threatened Court action
unless she made good to the liquidation
100% of the tax that HMRC considered
was due on the perceived tax avoidance,
despite the investigation into that tax
avoidance still being unresolved.
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f the
er?
The likely savings?

Turning back to the proposals, it’s always
worth looking at the Government’s own
estimates of the Policy costings/savings
for clues as to the rationale. In the year
of introduction the estimated savings are
merely £10m, going as high as £195m in
2022/23. The tax base for this measure
consists of company insolvencies from
tax avoidance, evasion and phoenixism
– although exactly how HMRC can claim
to predict such growth is unclear. This
commentary seems to confirm our suspicion
that the real driver for this change is tackling
the loss of tax from perceived tax avoidance.
What is interesting in the Government’s
own costing commentary is its statement
that ‘The main area of uncertainty in this
costing relates to the size of the tax base
and the behavioural response.’ In short it
seems to us the Government really doesn’t
know the impact this measure will have and
we question whether the provision is really
necessary.
The authors also find it slightly odd
that the proposed implementation has
been deferred a year. Given the attack on
tax avoidance one would have expected
the measure to be implemented either
immediately or from April 2019 especially
as it doesn’t appear to have retrospective
effect.

Name Tony Monger
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has served as Director on the firm’s national Tax Investigation team, working exclusively
on tax enquiries and disputes.
The commercial issues arising from the
proposed measure could be many and
varied and we have sought input from our
restructuring specialist colleagues when
considering them.
Two immediate observations are that the
proposed measure will push ordinary trade
creditors much further down the pecking
order and could well transfer losses from the
Exchequer to the private sector – with, for
example, suppliers being left out of pocket.
Further it could also have an impact on the
cost of borrowing, with banks and lenders
wanting the potential additional risk they
would be taking on to be reflected in the
rates they charge. This of course is likely to
have an immediate impact. Both these issues
are however very significant for businesses.
Another thought is this measure cannot
be beneficial to the UK presenting itself as
being good for business at a time when, in
light of Brexit, we should be doing everything
we can to be open for business. The authors
acknowledge much is being done, e.g. lower
corporation tax rates etc., but this measure
with the commercial implications arising
from it sends a conflicting message.
One comment we would also add is
how HMRC will behave when this measure
comes into force. There is already a view
that HMRC is becoming increasingly
‘trigger happy’ where the underlying
business is financially viable but suffering
temporary cashflow issues. There is a
concern it will be even more so.

An irony in the history

In considering this proposal, it is
pertinent to recall why HMRC’s previous
position as preferential creditor was
eradicated by the Enterprise Act 2002. A
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White Paper titled ‘Insolvency – A Second
Chance’ preceded the legislation and in it
The Rt Hon Patricia Hewitt MP Secretary of
State for Trade and Industry said: ‘we want
an enterprising economy to make the UK
the best place in the world to do business.’
She added that: ‘Companies in financial
difficulties must not be allowed to go to the
wall unnecessarily and we propose to create
a streamlined administration procedure
which will ensure that all interest groups
get a fair say and have an opportunity to
influence the outcome. As an integral part
of this package of reforms, we propose to
remove the Crown’s preferential rights in all
insolvencies, a step which will bring major
benefits to trade and other unsecured
creditors, including small businesses.’
The authors note that the apparent
focus on the proposed measure is to
address loss of tax arising from perceived
tax avoidance rather than any wider
general mischief arising from insolvency.
Given the significant success HMRC
has had in addressing tax avoidance
(which we commend) such that the tax
avoidance market is in its dying throes,
this proposed measure does to us seem
to be one sledgehammer too far. In our
view the damaging commercial impacts
of the proposed measure far outweigh
the unknown tax remittances the
Exchequer may receive. The remaining
‘nut’ of tax avoidance is now very small
indeed and it seems particularly ironic
that, when HMRC has so often quoted
the need for a ‘level playing field for all
taxpayers’ as the justification for wiping
out tax avoidance, that the measure that
they are reintroducing was previously
removed for exactly that same reason.
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Lessons from
Serpentine
Helen Adams and Talia Greenbaum consider the
lessons for tax mediations that may be drawn
from the Serpentine Trust Limited case
KEY POINTS
zz
What is the issue?

Two years after an ADR, HMRC sought
to depart from an agreement reached
between it and the taxpayer. It is
essential that the parties can rely upon
agreements reached during an ADR.
zz
What does it mean to me?
The FTT confirmed that agreements
between parties at the end of ADR can
be binding. HMRC can make forward
agreements in limited circumstances.
Agreements that are wrong in law are
beyond HMRC’s powers.
zz
What can I take away?
Advisers using ADR should ensure they
appreciate the limits on HMRC’s powers
and what makes a valid contract so that
any agreements reached at the end
of an ADR do survive any subsequent
challenges.

S

ince its formal inception in 2013
(following a successful two-year pilot)
Alternative Dispute Resolution (ADR)
has played an increasingly important part in
tax dispute resolution. ADR was instrumental
in resolving hundreds of cases in the past
seven years. In recent years, awareness of
this mechanism to resolve disputes moved
from the fringes of the industry into the
mainstream. This is primarily a result of
investment by HMRC leading to intensive
education and specialised training within
HMRC and a move to recommend ADR as
a means to accelerate resolution at various
key points in disputes in accordance with its
Litigation & Settlement Strategy (LSS).
ADR is essentially a facilitated process
for mediating a negotiated conclusion to
a dispute. The taxpayer and HMRC remain
decision-makers throughout. The mediator(s)
facilitates the process usually over one day.
The aim is to reach an agreement in principle
on the day, although details such as finalising
calculations of tax, interest and penalties as
well as HMRC governance approval follow
subsequently before a formal agreement is
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reached, often under TMA 1970, s54. Recent
ADR statistics show a significant year on year
increase in the number of applications. The
feedback from participants is overwhelmingly
positive with 82% saying their case would not
have settled without ADR and nearly 100%
would recommend ADR in the future.
With success, however, comes dangers.
ADR is a deceptively simple concept and the
risks of underestimating its potential power
and misunderstanding the framework within
which it operates can lead to the sort of issue
that requires the FTT’s intervention such as in
The Serpentine Trust Limited v HMRC [2018]
UKFTT 535 (TC).

The Serpentine case

Serpentine Trust is a company limited by
guarantee and a registered charity. The
company operated a number of supporter
schemes that offered subscribers a sliding
scale of benefits in return for payments.
The VAT consequences of these schemes
was considered at an ADR that concluded
on 31 July 2013, agreeing the future VAT
treatment. HMRC issued assessments in
2015 covering the period from 2013, on a
different basis to that agreed during the
ADR. The company appealed.
The substantive issue before the FTT
was the status of the document exchanged
between the parties at the end of the ADR.
It was headed ‘This document records the

agreement reached by close of discussions
on 31 July 2013’. In particular the FTT
considered whether the document formed a
contract and, if so, whether the contract was
void either because HMRC made a unilateral
mistake or because the agreement was
wrong in law and therefore was ultra vires
HMRC’s powers.
The judge concluded that the ADR
document was a contract as there was an
‘intention to create legal relations’. Whilst
there was a dispute over what the document
meant, the contract was not void because
of a unilateral mistake by HMRC. After
considering CRCA 2005 and case law in this
area, the FTT decided that what was agreed
during the ADR ‘was wrong as a matter of
law’ so ‘the contract was ultra vires HMRC’s
powers and so void’.

A binding contract

Some reaction to the findings in the
Serpentine case are alarming as some
commentators concluded that ‘this decision
could be concerning for the future of ADR’!
The judgement should come as no
surprise to those tax practitioners who
regularly deal with ADR. ADR can be an
effective mechanism for accelerating
resolution in certain cases but both the
taxpayer and HMRC expend time and
resources preparing and attending the ADR
day. In return, a key aspect of ADR is that any
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agreement between the two parties should
be documented at the end of the day and
that this document forms a binding contract
(subject, where relevant, to HMRC Governance
and in accordance with contract law). By
deciding that the agreement in Serpentine was
capable of constituting a binding contract the
judge merely confirmed this.
It, together with other cases such as those
referred to in this FTT decision, Kyte v HMRC
[2018] EWHC 1146 (Ch) and Rupesinghe
v HMRC [2017] UKFTT 834 (TC) are useful
background reading for all practitioners
assisting their clients with ADR. An appreciation
of what constitutes a binding contract is
important to ensure that what is drafted and
agreed by both parties is sufficient.

Limitations on HMRC’s powers

The second key lesson from the case is
how central an understanding of the LSS
and the limitations of HMRC’s discretion in
‘negotiating’ a settlement is to the parameters
of any agreement between the parties. Whilst
ADR in the context of tax dispute resolution
appears on the surface to be very similar in
nature to commercial mediation, it is in fact a
very different beast.
In particular, as clarified by the judge in
the Serpentine case, HMRC has the power to
agree a settlement provision for the future
in very limited circumstances. In all cases
HMRC has a statutory duty to secure the

best practicable return for the Exchequer.
In practice this means that HMRC cannot
bind itself to a contract that prevents it from
taking into account future changes to law or
to taxpayer circumstances so agreements
cannot be binding for a specific future period
or be irrevocable. Additionally, HMRC cannot
bind itself to a position that prevents it from
applying a taxing provision (‘other than in
circumstances where the reason for that
concession is for the purpose of HMRC’s
overall task of collecting taxes’).
In the Serpentine case we see that
something went very wrong in the ADR. In
essence the ADR agreement purported to
bind HMRC into accepting a position for the
future which was contrary to their policy and
which a 2014 FTT decision found to be wrong
in law. This should not have happened.
Those attending the ADR day, including
the mediator, the relevant tax professionals
and the HMRC decision makers should be
very clear as to the ‘red lines’ which mark
the limits of any negotiated settlement.
The mediator in Serpentine was criticised
by the judge for being an unreliable witness.
We may have some sympathy for his
unreliable memory given the passage of five
years since the ADR day and the likelihood
that he kept no notes following the day, as
is usual practice. This technical area was
not one in which he was experienced and
his role was not to give technical input; it
was to use specialist mediation techniques
to facilitate the parties’ discussions as a
neutral third party. Ensuring that the ADR
agreement correctly and fully captures what
was agreed on the day and ensuring that the
ADR agreement does not bind either party
to something which they cannot agree is the
responsibility of each party present, not that
of the mediator.
It is essential that taxpayers attending
ADR are represented by an advisor who
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is well versed in the LSS and the scope and
limitations of HMRC’s discretion. Failure to
have the appropriate expert in attendance can
leave the parties exposed. Advisers should
ensure that any ‘red lines’ on HMRC’s side are
flushed out before the mediation day if at all
possible so that time is not wasted discussing
ways forward which are simply impossible
to achieve.

HMRC’s Code of Governance

One final important point to note is the
influence of HMRC’s Code of Governance
for Resolving Tax Disputes on any ultimate
agreement between HMRC and the taxpayer.
Taxpayers with a large or complex dispute
(which may cover a number of risk areas)
must be aware that the agreement reached
in principle at ADR could require review and
approval by the Tax Dispute Resolution Board
(TDRB) or another HMRC governance board
before becoming binding. The conditions
for upward referral to a dispute resolution
board (DRB) depends on the size of the
particular tax risk as well as the overall tax
at stake. In addition, if the matter has farreaching implications or includes unusual or
novel features then a ruling from a DRB is
necessary before any agreement is formally
accepted by HMRC.
It is worth remembering that the ADR
in the Serpentine case took place in the
pilot stage of ADR before HMRC decided to
make ADR ‘business as usual’ in September
2013. Since then ADR has evolved. Ongoing
collaboration between HMRC and the industry
in order to identify and learn from mistakes,
coupled with increased awareness and
education, continuously develops and refines
the model. It is particularly useful to have cases
like Serpentine to serve as a timely reminder
of the fundamental principles underpinning
ADR of what can go wrong if these lessons
identified are not learnt.
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KEY POINTS
zz
What is the issue?

How has BEPS increased the amount of
thought everyone has to put into their
TP reporting? Now that we have updated
OECD Transfer Pricing Guidelines setting
out clearly a three-tiered transfer pricing
documentation approach, one would
imagine the burden has reduced, but this
is not the case.
zz
What does it mean to me?
A centralised approach is often the best
starting point for taxpayers. A riskbased approach to TP documentation,
including a rolling programme of
updates, can be planned in line with the
size and complexity of operations in key
territories.
zz
What can I take away?
Groups have to be more vigilant than
ever to set out their case in such a way
as to demonstrate compliance and avoid
double taxation.

Introduction

B

Seeing the full p

Wendy Nicholls
and Nye Williams
explain why
transfer pricing
documentation is
more important
than ever

ase erosion and profit shifting
(BEPS) refers to tax avoidance
strategies that exploit gaps and
mismatches in international tax rules
to artificially shift profits to low or notax locations. The OECD and G20 BEPS
package includes 15 Actions that aim to
equip governments with the domestic and
international framework and instruments
needed to tackle BEPS. The Inclusive
been the main tool here; for the first time,
Framework was created to allow interested
and documentation may quickly be out of
tax authorities have information to risk-assess
countries and jurisdictions to work with
date in the post-BEPS world, meaning TP
TP and other BEPS-related issues. As CbCR
OECD and G20 members on this. To date
documentation can no longer be relied upon
is one of the four minimum standards of the
124 countries and jurisdictions have joined,
for two or three years. Over a quarter of
BEPS Project, all members of the Inclusive
committed to and collaborated on the BEPS
respondents to the survey indicated that their
Framework on BEPS have committed to
package, expanding its reach far beyond the
MNE has, or will likely, implement changes to
implement these requirements, and to have
initial group. In areas like transfer pricing (TP)
their TP policies in light of BEPS.
their compliance reviewed and monitored by
documentation, the BEPS project moved
In this article, we will explore this
their peers. No escaping!
swiftly to identify and codify best practice, but
increased burden and changing landscape
Businesses are required to meet the CbCR
as we shall see, did not impose a standardised
in the context of the three pillars of BEPS:
requirement by virtue of their global turnover
solution, even as the countries involved all
transparency, substance and coherence.
(broadly, €750 million plus). Information on
loudly professed their agreement.
In doing so, we will provide you with some
their global financials, headcounts, assets,
This shifting landscape has led to
global practical experiences of CbCR, Master
tax and entity characterisation is available
multinational enterprises (MNEs), including
File and Local File implementation.
to tax authorities – only to be used for
the vast majority of international businesses
Transparency
risk assessment, not for tax assessment.
who have never set out to avoid tax,
Transparency is key to combatting BEPS and
However, as the first reports were shared
increasing the amount of effort put into
the exploitation of gaps and mismatches in
internationally in June, we await to see if
their TP. According to the November 2017
tax rules, with tax authorities gaining greater
countries respect this.
Thomson Reuters Global BEPS Survey Report,
insight into an MNE’s operations. CbCR has
Tax authorities on both sides of an
BEPS Action 13 on TP Documentation
and Country-by-Country
Reporting (CbCR) is the most
FIGURE 1: SUPPLY CHAIN OVERVIEW – PRODUCT/SERVICE NO. 1
concerning BEPS action
for multinationals. Limited
time and lack of internal
resources are listed as key
prohibitive factors.
Time and effort
dedicated to TP has
increased and requirements
have also shifted. MNE’s
pre-BEPS TP arrangements
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intercompany transaction are now able to
view the financial results of all the group
entities in the supply chain. Taxpayers need
to be able to justify the returns made by both
parties. One-sided testing is not enough (see
Chapter I of the revised 2017 OECD Transfer
Pricing Guidelines).
Under BEPS Action 13, CbCR is part of the
three-tiered approach to TP documentation
which arms tax authorities with greater
insight into an MNE’s operations. In addition,
the updated 2017 Guidelines recommend
that MNEs prepare a group Master File
and Local Country Files. The Master File is
intended to be available to all tax authorities
and thus is another aspect of the increased
transparency required from MNEs.
The Master File includes key information
about the group’s global operations with a
high-level overview of the group’s business
operations alongside important information
on its global TP policies in respect of
intangibles and financing. One aspect of the
Master File that some groups find challenging
is describing their group’s supply chain for
the largest five products and/or service
offerings by turnover. In reality, this can be
kept relatively simple and included pictorially
within the Master File. Figure 1 provides
an example of a supply chain in which an
intangible property (IP) owner engages a
group research and development (R&D)

centre to perform development on software
IP, and in turn on-licenses this software to
local group entities.
In contrast to the Master File, the
Local Files should provide more detailed
information and support for the arm’s
length nature of the pricing of intercompany
transactions with related parties in the
relevant territory.

Substance

Profits should be recognised where value is
created; in other words, where substance
exists. MNEs must ensure that their significant
people and control functions are aligned
with value. Other additions to the Guidelines
based on BEPS Actions (8-10) seek to ‘align
transfer pricing outcomes with value creation’
and cover a number of topics, including
intangibles.
Whilst MNE groups should have contracts
to cover their internal transactions (as would
be the case for transactions with third parties)
and these will form the starting point of any
analysis, the guidance requires us to probe
beyond contractual allocations of functions,
assets and risks in order to ensure the
transfer pricing outcomes are in line with
the economic activity conducted by group
members. A key theme revolves around
the concept that the return earned by both
the legal owner of IP and by other group
members is dependent on the functions each
undertakes, assets used and risks assumed,
and upon control of these functions by
‘significant people’.
For taxpayers, this means performing a
Development, Enhancement, Maintenance,
Protection and Exploitation (DEMPE)
analysis in respect of group intangibles and
documenting this within their Master File.
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This analysis should identify which group
members have the capability to manage
economic risks and make decisions in relation
to risk-bearing opportunities, and how to
respond to and mitigate them. In addition,
the IP analysis should determine which group
members have the capability and capacity to
control risk and bear the costs in the event
the risk event materialises.
Whilst in theory the DEMPE analysis may
seem straightforward, many taxpayers are
unsure of the extent of the analysis required.
How best can MNEs meet the requirements?
A functional analysis and supply chain
detailing the key value-drivers of the business
and significant people functions could be
supplemented with a high-level intangibles
section that outlines the key DEMPE
functions. For example, a tick-box analysis
as outlined in figure 2 can provide a highlevel at-a-glance overview of group entities
performing the DEMPE functions for the
software transaction above, where the main
development is performed in the R&D centre
on behalf of the licensor and the product
undergoes some localisation prior to sale in
the licensees’ territories.
In this example the licensor (IP owner)
controls the DEMPE functions and is likely
to report much of the profit, or loss, arising
therefrom.
Conversely, if in this case the TP policy
results in the licensor getting a limited return
and the licensee taking the lion’s share of
profit or risk of loss, then there may be a
misalignment, in which case the TP policy and
model should be reviewed. In that event, no
amount of documentation, or files generated
by expensive software, will help; nor can
they be assumed to give protection against
potential penalties.

27

TRANSFER PRICING

The classic mistake we see is people
thinking TP documentation is a compliance
exercise, based on getting things down
on paper or into a template. When done
properly, it has nothing to do with that. It
is about aligning what is written with what
is really going on. Businesses need to ask
whether, on reading the document, their
own commercial managers would recognise
the business.
This work is not about producing
voluminous write-ups or pages of calculations
involving spurious weightings. It is about
asking the right questions and standing back
to see if one can demonstrate the alignment
of substance and value. A lot of our work is
about asking whether the documentation
hangs neatly together with the reality on
the ground. With tax authorities increasingly
expecting to meet taxpayers themselves to
check functional analyses, any disconnect
between what is happening in practice and
what is said in documentation will become
clear very quickly.

Coherence

Although Country-by-Country reporting under
BEPS Action 13 is a ‘minimum standard’ (red
line), both the Master File and Local File are
not. Therefore, whilst one of the pillars of
BEPS was to increase coherence amongst
global tax requirements, tax authorities and
legislators have freedom to adopt the Local
File and Master File as they deem fit. As a
result, whilst countries have signed up to the
OECD drafts and templates, a number then
immediately departed from the consensus by
requiring their own local variations. Indeed,
even the introduction of CbCR has not been
universally, consistently applied and some
practical issues are now coming to light as the
second round of filing is upon us.
Some tax authorities have used the
BEPS package as an opportunity to amend
and implement different or additional
local rules in respect of TP documentation.
This has not been limited to non-OECD
members, with some of the European OECD
countries like Italy and Spain also putting
in additional requirements. The US has
not adopted any of the BEPS 13 measures
except for the mandatory CbCR in their
Form 8975. However, it is many of the very
large non-OECD economies who, having
participated so enthusiastically in the BEPS
project, later dramatically departed from
the recommendations (India and China for
example). On the plus side, Brazil, currently
a jurisdiction that raises some major
documentation challenges and tax leakage
with regards to transfer pricing, is considering
adopting the Action 13 format.
Far from seeing a reduction in the
incidence of double taxation, there are more
enquiries and challenges in obtaining relief
from double taxation post BEPS. The OECD’s
recently released 2017 Mutual Agreement
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FIGURE 2: DEMPE ANALYSIS
Function

R&D
Licensor centre

Development

XX

X

Enhancement

XX

X

Maintenance

XX

X

Protection

X

Exploitation

Licensee(s) Additional commentary
R&D entity performs contract research
and development under the direction
and control of the licensor. The strategic
direction and control in respect of
the R&D function is set and closely
monitored by the R&D Head(s) in the
Licensor country.
The R&D entity receives a mark-up in
respect of the services provided.
X

As for development, maintenance/bug
fixes are controlled centrally.
Licensor’s legal team is responsible
for trademark and patent registration,
maintenance and protection.
XX

Procedure (MAP) statistics, covering 85
jurisdictions and almost all worldwide MAP
cases, highlight this issue, with new TP cases
up approximately 25% in just one year.
However, we do not recommend
producing documentation covering every
transaction and every territory to ‘litigation
standard’ as this would be disproportionately
time consuming and expensive. MNE tax
directors and CFOs should still take an
informed, cost-benefit decision on the extent
of their TP documentation.

Common fallacies

Licensees perform limited localisation
of product.

We often see groups taking a bottom-up
rather than top down approach, and producing
detailed documentation for the ‘squeaky
wheel’ (i.e. the small subsidiary with an
aggressive local tax authority). Other groups
make the mistake of spending their budget on
countless local benchmarking exercises when a
regional approach including similar economies
would suffice. Also, the OECD supports
a roll-forward approach with brand new
benchmarking only needed every three years,
provided no major changes have occurred.
Another trap for the unwary is failing to
consider the interaction of three-tiered BEPS
13 documentation and local compliance filing
requirements. In some local territories, the
TP information disclosed in tax returns can
far exceed (in quantity and detail) that which
is included in the BEPS 13 documentation.
At a practical level, these requirements are
extremely onerous and can potentially be
used against taxpayers by tax authorities.
The information included within a tax return
is digitally submitted and so can easily
be analysed by tax authorities to identify
outliers – an immediate tax investigation
flag! Therefore, it is key for MNEs to ensure

Licensee pays a royalty rate in relation to
sales made under the strategic direction
of Licensor in connection with intangible.
that their local filings and transfer pricing
documentation are aligned and coherent –
but this is not always straightforward. Many
groups are not even aware of the details
filed in local language on their behalf. Many
would be surprised to learn, for example, that
Japan requires the gross margins of related
counterparties, and the Chinese authorities
even require details of the effective tax rate of
related counterparties.

A practical approach

A centralised approach is often the best
starting point for taxpayers.
As we’ve heard, local tax authorities may
require additional, or different information,
to that outlined in the OECD’s recommended
contents, and local entities may have features
that differ from the top-down view from
‘head office’. These issues will only be found
by doing some work at local level. Nowadays,
however, it is unrealistic to prepare
documentation that will avoid any possibility
of challenge in any territory.
A risk-based approach to TP
documentation, including a rolling
programme of updates, can be planned in line
with the size and complexity of operations in
key territories. Many MNEs take a cost-benefit
approach, ensuring that all TP documentation
provides a robust but high-level overview of
operations. Their documentation is aimed
towards penalty protection, rather than
defence against a potential wide ranging tax
audit. As a follow-up and upon any further
scrutiny, additional information can be
provided. However, the well prepared group
which has ensured that its TP model is aligned
with value creation and has implemented
its policy correctly, is in a perfect position
to prevail.
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BUSINESS RELIEF
BUSINESS RELIEF

KEY POINTS
zz
What is the issue?

A case about livery stables last year cast
doubt on the assumption that holiday
lettings are an investment business. A
recent case raises further questions
about HMRC’s approach.
zz
What does it mean for me?
It is not correct to say that holiday
lettings do not qualify for inheritance
tax business relief. Each case must be
analysed on its facts.
zz
What can I take away?
In any land-based business, where
business relief may be challenged,
ensure that you have collated details
of all activities and effort put into
the business.

The shadow of d

S

ome readers will remember my
article, ‘The Turn of the Tide?’ in the
January 2018 issue of Tax Adviser
(http://tinyurl.com/y8xpmlkr). I looked
at HMRC’s challenges to business relief
for land-based businesses and was much
encouraged by the First Tier Tribunal (FTT)
decision in Vigne’s Executors v HMRC
[2017] UKFTT 632(TC). That case was about
livery stables. The tribunal agreed with the
taxpayer that the business did not consist
‘wholly or mainly of making or holding
investments’ (Inheritance Tax Act 1984 s
105(3)) so relief was available.
We now have the report of the FTT
hearing (a hearing I was able to attend)
in The Personal Representatives of Grace
Joyce Graham (Deceased) v HMRC [2018]
UKFTT 0306 (TC). This tribunal also
ruled against HMRC’s argument that s
105(3) precluded business relief. The
case was about a holiday business in the
Scilly Islands of St Mary’s, which earned
almost all of its income from letting selfcatering units.
Carnwethers was a family-run guest
house until 2004. As the holiday market
changed, and the demand for small hotels
receded, it was converted to become four
self-catering units while retaining almost
all of the guest house facilities:
zzA swimming pool and sauna, both
cleaned daily, were freely available to
all the self-catering guests;
zzAn acre of maintained gardens
included croquet, badminton and
other facilities, as well as a barbecue
for guests to make use of;
zzGuests could rent (golf style) buggies
to get about in the surrounding
country lanes.
HMRC argued that the Carnwethers
business consisted mainly in the holding
of an investment and therefore was not
relevant business property by virtue of
section 105(3).
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HMRC seem to have applied this
argument to all holiday lettings since the
Upper Tribunal (UT) decision in HMRC v
Pawson’s Executors [2013] UKUT 050 (TCC).
From what I have heard, HMRC’s approach
has been to refuse relief, unless a business
could demonstrate ‘non-investment’
activities on an exceptional scale.
My firm acted in obtaining the late Mrs
Graham’s probate and we submitted the
IHT return on her death, which claimed the
relief that the FTT judgment has granted.
While the family took on the running of
the appeal to the FTT themselves, I have
maintained a close interest in the case.
I was surprised that the judgment did
not come down more strongly in favour
of relief:
Overall we conclude that
Carnwethers was an exceptional
case which does, just, fall on the
non-mainly-investment side of the
line. The pool, the sauna, the bikes,
and in particular the personal care
lavished upon guests by Louise
Graham [the late Mrs Graham’s
daughter who had worked with

her mother in the business and
presented the case to the FTT]
distinguished it from other ‘normal’
actively managed holiday letting
businesses; and the services
provided in the package more
than balanced the mere provision
of a place to stay. An intelligent
businessman would in our view
regard it as more like a family run
hotel than a second home let out in
the holidays. (paragraph 93)
One of the witnesses at the FTT
hearing, Mr Guthrie, runs a letting agency
in the Scilly Isles. He described how he
arranges lettings of, exactly, ‘second
homes let out in the holidays.’ No doubt
some of the owners of those properties
qualify for the special income tax and
capital gains treatment available to holiday
lettings, but I suspect that many are indeed
investments, in the IHT sense. Indeed, this
seems to have been exactly the kind of
business which Henderson J ruled did not
qualify for relief in Pawson.
To my eyes, it is the different businesses
described by Mr Guthrie that demonstrate
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Name Anthony Nixon
Position Partner
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estate practitioner, and regularly lectures to other professionals on
tax and trust topics. He has a particular interest in trusts, inheritance
tax and capital gains tax and advises clients of every kind on these issues. He was
recently elected a Council Member of STEP.
equal if not more importance as ‘in
principle’. (paragraph 60)

Anthony Nixon considers
recent cases involving
business relief for
investment businesses
where the line between businesses mainly
holding investments and the opposite
should lie. And, as it happens, this exactly
matches the approach once taken by HMRC.
Their IHT manual used to say that significant
activity by the owner of a self-catering
business would indicate that it was not a
business mainly of holding investments.
The Graham judgment did not find it
necessary to disagree with Pawson:
Louise Graham takes issue with
Henderson J’s statement at [42] that
he took as his starting point that
the owning and holding of land in
order to obtain an income from it is
generally to be characterised as an
investment activity. She says that
this is inconsistent with Carnwath
LJ’s statement in George [George
and another (executors of Stedman)
v HMRC [2003] EWCA Civ 1763] at
[12] that although the exploitation
of a proprietary interest is ‘in
principle’ an investment activity,
there is a wide spectrum involved.
She says that Henderson J fails to
recognise that the spectrum is of
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The Graham judgment continues:
We do not think that the appellants
have any need to seek to dilute the
effect of Henderson J’s statement….
Nevertheless we accept that we
must be vigilant in having in mind
the spectrum and assessing where
[a] business lies on that spectrum;
and we agree that there is no
presumption which requires rebuttal
that a business which involves the
exploitation of land for profit is
mainly an investment business: the
facts must be looked at in the round.
(paragraph 61)
If there is no presumption that a
land-based business is investment, was
it correct for Henderson J to take it as his
‘starting point’?
I find another part of Henderson J’s
Pawson judgment unsatisfactory:
I am unable to accept…that a
holiday letting business is inherently
of such a nature that it falls outside
the scope of a ‘normal’ property
letting business, of the kind
envisaged by Carnwath LJ in George
at paragraph [27]. On the contrary,
I consider such a business to be
a typical example of a property
letting business, albeit one of a fairly
specialist nature. (paragraph 46)
Why does its ‘fairly specialist nature’
not take a holiday letting ‘outside
the scope of ‘normal’’? And, , if such
businesses are normal property letting
businesses, why has Parliament created
special income tax and capital gains tax
rules for them?
I also question the assumption,
present in both the Pawson and Graham
judgments, that selling holiday weeks
in self-catering accommodation is an
investment activity. Traditionally, seaside
hotels and boarding houses would always
let rooms a week at a time. While this
is rarer today, would this be treated as
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investment activity? Of course not. What
is different about letting weeks of selfcatering accommodation?
Surely, to treat letting holiday weeks
as an investment activity presupposes
that there is an investment business?
And, as I have already quoted from the
Graham judgment:
‘We agree that there is no
presumption which requires rebuttal
that a business which involves the
exploitation of land for profit is
mainly an investment business:
the facts must be looked at in the
round.’ (paragraph 61)
The assumption that selling selfcatering weeks is an investment activity
seems to derive from Martin v IRC [1995]
STC (SCD) 5. Martin was about a business
park granting leases of, usually, three years.
The Court of Appeal, in George, expressly
agreed, ‘on its own facts’ with the Special
Commissioner’s finding that arranging
lettings was part of the investment. Is it
right to transfer that conclusion, where
the facts were that three years leases were
being granted, to holiday lettings of a week
or so? I do not think it is.
HMRC have appealed both the
Vigne and Graham FTT decisions to the
Upper Tribunal. Indeed the hearing on
the Vigne case has already taken place
and we can expect to read the judgment
soon – perhaps even before this article
is published. A lot of IHT will be at stake,
now and in the future, on the correct
approach to land-based businesses, so I
am expecting that one if not both of these
cases will be appealed further.
In both these reported cases a family
member has led the appeal to the FTT and
has been able to put before the tribunal
their detailed knowledge of the business
concerned. It is hard to be confident that
many appeals of this kind will succeed
without an enormous investment of time
and energy by family members. How can
these family members find the time to
challenge HMRC while continuing to grow,
or even keep afloat, the business? Surely
this is one of the principal reasons that
businesses are given relief against IHT?
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SDLT

KEY POINTS
zz
What is the issue?

Joint borrower sole proprietor
mortgages are sometimes put forward
as part of a solution to a stamp duty
land tax problem where one of a couple
has a property and the other does
not. But often they do not achieve the
saving intended.
zz
What does it mean to me?
A full understanding of the intended
beneficial ownership is needed when
advising in this kind of case as clients
and other advisers often misunderstand
the effect of a property being ‘in the
name of’ a person.
zz
What can I take away?
A better understanding of the limited
type of case where a joint borrower
sole proprietor mortgage might
be appropriate and what steps the
parties might need to take to protect
their position.

Additional
properties
John Shallcross considers issues
for couples buying a property
using ‘Joint Borrower Sole
Proprietor’ mortgages

The 1% surcharge for non-residents
might be coming!

Stamp Duty Land Tax (SDLT) on residential
property has become very complicated,
especially concerning the extra 3% due
where someone buys an ‘additional
property’ (the higher rates). It is set to get
even more complicated with a further
1% surcharge to be introduced for nonresident buyers.
A consultation paper on that proposal
is due out in January 2019. Representations
have been made that the consultation paper
should include an option to radically simplify
the 3% surcharge and integrate the extra
charge into it; but do not hold your breath!

A trap for couples buying a home
together

There is a particularly nasty 3% surcharge
trap for couples buying a home to live in
together where one already has a property.
Consider Anna and Bertie buying together.
Anna owns no properties but Bertie has
a holiday home. If either of Anna and
Bertie buying alone would be liable to the
surcharge, then the whole transaction
is liable.
Even if Bertie is only taking a 10%
interest in the new property, his interest in
another property could result in the whole
purchase price of the new property being
liable to the extra 3% SDLT.

No married bliss

The rules are particularly tough for married
couples/civil partners who are living
together. Carol and Doreen are married,
Carol owns no properties, but Doreen has a
let property.
Even if the new property is bought by
Carol alone, for the purposes of the higher
rates of SDLT we have to apply the rules as

32

if Doreen was buying as well. It is possible
that Doreen is treated as ‘replacing’ a main
residence so the higher rates would not
apply anyway. But if Doreen does not have a
disposal of a home to rely on then the higher
rates would apply to Doreen, so the higher
rates apply to the transaction. So, Carol
would have to pay the 3% extra.

An escape for those who have not tied
the knot?

The same rule does not apply to an
unmarried couple. There can be the potential
for one of the couple alone to buy the new
property so that the purchase is not ‘tainted’
by the property belonging to the other
person. For example, Edward does not own a
property, but Fiona does and is not selling it.
It might be practical for Edward alone to
buy the new property where all of the capital
is put in by Edward if Fiona does not mind
that she has no share in the ownership of the
new property. Most people however need
a mortgage and affordability sometimes
dictates that both Edward and Fiona are
liable on the mortgage.
Most lenders would require both

individuals to be owners of the property.
Some however offer ‘Joint Borrower Sole
Proprietor’ mortgages. Some refer to
this type of mortgage as a ‘camouflage
mortgage’! This would mean that both
Edward and Fiona are liable on the mortgage,
but only Edward owns the property. This can
work from a lender’s point of view where
Fiona is genuinely joining in for affordability,
but with no interest in the proceeds of
sale (similar to the old style guarantor
mortgages).

‘In the name of’ and a declaration of
trust

Suggestions have been made in the popular
press that if the new property is put ‘in the
name of’ Edward then the interests of Fiona
(particularly where she is putting in capital)
can be protected by a Declaration of Trust
giving Fiona an underlying interest in the
property without being on the title. This is to
misunderstand the SDLT rules.
The ‘purchaser’ for the purposes of SDLT
is usually the new underlying owner of the
property transferred; that is those for whom
the property is held. So the device (of having
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It can work sometimes!

Sometimes we see occasions when this type
of mortgage can work to help save SDLT. Let
us say that Fiona is not putting in capital, but
her income is needed in order for the Bank
to lend Edward and Fiona the money to buy
the property.
She is content not to have a share in the
property and indeed is willing to pay a share
of the household expenses, including the
mortgage, whilst the relationship lasts and
they are living together. They might benefit
from having a ‘living together agreement’
to protect her to some extent (also called a
cohabitation contract).
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First time buyers’ relief

the property in the sole name of Edward but
with a declaration of trust in favour of Fiona)
does not work for SDLT. For the purposes of
the higher rates of SDLT one always ‘looks
through’ to the beneficial owners. So they
would both be purchasers and the other
property held by Fiona might well mean that
the higher rates are due.
In summary: if both Edward and Fiona
are to have underlying shares in the new
property then it does not save SDLT to have
a Joint Borrower Sole Proprietor mortgage
with the new property ‘in the sole name’
of Edward.
If Fiona has capital to put in then it
might not be possible to come up with a
satisfactory solution that saves SDLT. One
possibility is for Fiona to lend Edward the
money so that (even if she cannot have a
share in the property) at least she can expect
her money back when it is sold.
Lenders are likely to say that such a loan
affects affordability and they might only be
prepared to lend the money if Fiona signs a
confirmation that her money is an outright
gift to him. If Fiona is well advised she is most
unlikely to do that.

The same issues can arise in connection with
first time buyers’ relief. Gerald and Hattie are
a couple buying their first home together.
Gerald has never acquired a dwelling
before. Hattie used to have a 5% share in a
holiday home abroad she was gifted by her
grandfather. Gerald counts as a first time
buyer, Hattie does not (however low the
value of her share in the holiday home is).
If Gerald and Hattie buy jointly then,
however small the share Hattie has in the
new property, the joint purchase cannot
benefit from first time buyers’ relief.
Again one ‘looks through’ to the beneficial
ownership, so the joint borrower sole
proprietor mortgage structure will not work.
But bizarrely there is an exception from
these principles for first time buyers’ relief.
Due apparently to an oversight in drafting
(why did this happen when the point is
picked up for the 3% surcharge rules?) it is
different if the purchase is affected by the
grant of a new lease!
So if Gerald and Hattie were buying
a new flat from a developer and take a
new lease in the name of Gerald holding
on trust for Gerald and Hattie then oddly
Gerald alone is treated as the purchaser
for the purposes of establishing if first
time buyers’ relief is due. So strangely the
joint borrower sole proprietor mortgage
structure can sometimes work in this limited
scenario if the lender is comfortable with a
declaration of trust.
To add further intrigue, Gerald and
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Hattie would be treated as the buyers for
the purposes of determining whether the 3%
surcharge applies, but Gerald alone should
be named as the purchaser on the land
transaction return. A peculiar system has
grown up in a patchwork manner!

A living together agreement

Let us now go back to Edward and Fiona.
They are to buy a property belonging
entirely to Edward (beneficially as well
as legally) but Fiona is to be jointly liable
on the mortgage. She takes the risk of
continuing liability on a mortgage of a
property in which she has no share long
after the relationship has ended. As well as
the risk of the Bank claiming the mortgage
debt from her, the debt would be taken
into account should she seek to borrow
in the future. A living together agreement
could include things like the following:
While their relationship lasts:
zzShe is entitled to live in the house by
virtue of the agreement, even though
she has no share in the house.
zzHow household expenses, including
the mortgage repayments
and insurance, are to be met
between them.
zzAny mortgage overpayments should be
funded entirely by him.
zzAny improvements to the property
should be funded entirely by him.
If the relationship ends:

zzHe is obliged to meet all of the ongoing
mortgage repayments.

zzHe is to indemnify her from all liability
under the mortgage.

zzOn her request he is to use his best

endeavours to remortgage the
property or procure her release from
the mortgage within a set period.
zzOn her request he is to use all
reasonable endeavours to sell the
property and to discharge the
mortgage, he being entitled to all of
the net sale proceeds, including an
increase in value.
zzWhat will happen to other assets,
whether owned jointly or by one of
the parties.

33

MAIN RESIDENCE RELIEF

Unjust you waited,
Mr Higgins
Keith Gordon looks at a case which
considers the ‘period of ownership’ for
the purposes of main residence relief
KEY POINTS
zz
What is the issue?

Mr Higgins purchased a (not yet
built) flat. HMRC contended that the
exemption available to Mr Higgins
should be restricted because the
period of occupation (two years) was
considerably less than the period
between the deemed acquisition in
late 2006 and the disposal. However,
Mr Higgins was unable to live in the flat
during the whole period of ownership
because the flat was not yet built.
zz
What does it mean to me?
The First-tier agreed with Mr Higgins
but HMRC appealed against that
decision to the Upper Tribunal. The
Upper Tribunal reversed the decision.
zz
What can I take away?
It is essential that advisers ensure that
all facts relating to acquisitions and
disposals of properties are established.

O

ne of the few constants in the
world of UK tax is the notion
that an individual’s home
should not be subject to capital gains
tax when it is disposed of. Of course,
the rule is in practice more complicated
than that but the exemption of one’s
main home is clearly the underlying
principle. (Out of interest, the statutory
phrase used for the relief refers to an
individual’s ‘Only or main residence’
– the widely-used phrase ‘principal
private residence’ has no real statutory
basis.) At its simplest, the relief ensures
that any gain arising during the period
of ownership remains outside the tax
net.
So as to reduce the impact of what
has in recent years become known as
‘flipping’, the exemption is limited in
most cases where the property did
not constitute the individual’s only or
main home throughout that period of
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ownership. Subject to certain statutory
modifications (particularly the final
part of period), the exemption applies
only to the proportion of the period of
ownership for which the ‘only or main
residence’ test is met.
It might be thought that there could
be little doubt as to the meaning of
‘period of ownership’. However, tax is
rarely that straightforward. In particular,
Taxation of Chargeable Gains Act 1992
section 28 provides that an acquisition
(or disposal) is deemed to take place
at the earliest time when the relevant
transaction becomes unconditional. The
recent case of HMRC v Higgins [2018]
UKUT 280 (TCC) concerns the interaction
of these two provisions.

Facts of the case

In 2004, Mr Higgins paid a deposit of
£5,000 to secure an apartment which
was as then unbuilt.

Two years later he entered into a
formal agreement for the purchase of the
apartment which, then, was still unbuilt
– generally referred to as ‘exchange’.
At the time, he paid a further £52,500
(representing 10% of the £575,000
purchase price less the deposit already
paid). He paid a further 10% in March
2007, with the remaining 80% (£460,000)
payable on completion.
Work did not start on the
construction until a later date and
the apartment was substantially
completed by December 2009, with legal
completion to follow in January 2010
when Mr Higgins duly moved into the
property and occupied it as his only or
main residence.
In December 2011, Mr Higgins
exchanged contracts for the sale of the
apartment and this sale was completed
in January 2012 at which time Mr Higgins
ceased to occupy it.
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Underwood v HMRC [2009] STC 239,
Chaney v Watkis [1986] STC 89), the
Upper Tribunal allowed HMRC’s appeal.
The essence of the Tribunal’s
reasoning appears to be that the
chargeable gain (before any exemption)
is computed (broadly) by reference to
the amounts contractually agreed on the
acquisition and disposal and that s 28
similarly fixes the dates of acquisition
and disposal to be those dates on which
the respective agreements become
unconditional. Furthermore, given that
the statute is clearly providing that
there should be a reduction of relief in
cases where a property is not occupied
as a main residence throughout the
period of ownership, there is nothing
unfair about the outcome in the
present case.
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Commentary

HMRC contended that the exemption
available to Mr Higgins should be
restricted because the period of
occupation (two years) was considerably
less than the period between the
deemed acquisition in late 2006 and
the disposal. In contrast, Mr Higgins
contended that the period of ownership
(the phrase used in the exemption)
should take its ordinary meaning and run
only from the date of completion of the
purchase. The First-tier agreed with Mr
Higgins but HMRC appealed against that
decision to the Upper Tribunal.

The Tribunal’s decision

The case came before the then President
of the Tax and Chancery Chamber of the
Upper Tribunal (Mrs Justice Rose) sitting
with Judge Jonathan Cannan.
Having considered a number of the
main capital gains tax cases over the
years (Jerome v Kelly [2004] STC 887,

I must admit that when reading the
First-tier’s decision, I considered it to
representing a common sense response
to what is perhaps an increasingly
common situation and ensuring that it
does not become an increasingly common
problem. Essentially, it recognises that it
is somewhat difficult for an individual to
move into a property (and to occupy it as
a residence) before it is even built. Indeed,
it recognises that it is practically difficult
to move into any property before legal
completion of the acquisition.
More importantly, the statutory
phrase ‘period of ownership’ is not
actually defined within section 28 –
that section merely deems when an
acquisition or disposal takes place.
Accordingly, the First-tier did not
feel constrained to define period of
ownership by reference to the deemed
dates in section 28.
Now that the Upper Tribunal has
reversed the decision, do I now realise
that I was wrong? By George, no. I
have still not got it. The more I read
the Upper Tribunal’s decision, the
more convinced I am that it was wrong
and that the matter should (if there is
enough at stake to make it worth it)
progress to the Court of Appeal.
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As was put beyond doubt by the
House of Lords in Jerome v Kelly,
the effect of section 28 is merely to
fix the time of an actual disposal or
acquisition; it does not in itself effect
any such disposal or acquisition. It
seems odd that this limited (although
clearly fundamental) provision should
have the effect of starting (and
ending) the period of ownership for
the purposes of the main residence
relief when, in virtually all cases, actual
occupation will run from (and to)
different dates. This is particularly the
case given that the restriction on the
main residence exemption operates,
in practice at least, by reference
to occupation. The argument in my
view is even more compelling given
that section 28 was introduced into
the statute some six years after the
exemption was first enacted and, yet
more so, given that the phrase ‘period
of ownership’ has always had its own
specific definitions.

What to do next

Given the fact that tax law (generally,
and even more so in the light of this
case) operates in a world far divorced
from reality, it is essential that advisers
ensure that all facts relating to
disposals of properties are established.
If an adviser asked Mr Higgins for the
period of ownership he would naturally
have pointed to the two-year period
between completion of the purchase
and completion of the disposal. Indeed,
those were the only two years in
which he was entitled to occupy the
property. As much as we might wish to
use ordinary terms (such as period of
ownership) when communicating with
clients, such user-friendliness can give
rise to the wrong information being
provided to us. I have no problem with
using such terms but that cannot be
at the expense of seeking the actual
information required under the law.
In the meantime, we should all
hope that the Court of Appeal will
review this decision and, if not, seek a
change in the law.
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Happy New Year everyone. Which is slightly
odd to say now because, due to the long
lead in time for January’s Tax Adviser magazine, I am writing this
introduction on Black Friday; the ‘official’ start of the Christmas
shopping season (in the US, anyway). I must confess there is no
official start to my Christmas shopping season, although it does
not involve a last-minute dash round the shops on Christmas
Eve (honest!)
Given the time of writing, most of this month’s Technical
Newsdesk focuses on the work we have done on the Finance Bill
(formally known as the Finance (No. 3) Bill 2017-19); particularly the
briefings we provide to politicians to explain the provisions, and
where we have concerns/suggestions for amendments etc. Of course,
by the time you read this we expect the Bill to have received Royal
Assent and be an Act, so we will see to what extent our briefings have
assisted the process of debate.
Finance Bill aside lots of other issues continue to keep the
technical teams (and our volunteers – thank you!) busy, and we report
below on our work with the Office of Tax Simplification on its business
lifecycle review, and LITRG’s work on Access to Work grants.
Eagle-eyed readers may have noticed that, having said on more
than one occasion that Making Tax Digital (MTD) was something of a
Technical Newsdesk ‘staple’, in fact there have been few such articles
in recent editions. This is largely because things are now moving at
such a pace that by the time you read things in Technical Newsdesk
they may already be out of date. So, when it comes to MTD, keep an
eye on the dedicated pages on our websites, and in the Friday CTA/
ATT newsletters. But whilst on the subject, it has been great to get out
to some of our branches and talk about MTD, and receive questions
and comments from members. Last night I was in Newcastle speaking
at the North East branch and, while we are five weeks into the public
pilot, a straw poll revealed that of the eighty or so delegates, just one
practice had enrolled just one client into the pilot. Clearly there needs
to be a significant increase in numbers before mandation on 1 April
2019, which just demonstrates the challenges to be overcome by
businesses and their agents.
Finally, we would like to wish Angela Fearnside, one of our CIOT
Technical Officers, every success as she returns to the world of private
practice. Angela has been a Technical Officer for nearly four years and
has made a significant contribution to our work during that period,
and has recently been a driving force for much of our Brexit related
work (including the new Brexit section on the CIOT website (tinyurl.
com/y97txa7t)). However, it’s not a ‘no deal’ scenario as Angela will
continue to contribute to our work as a volunteer on our Indirect
Taxes sub-committee!

Spotlight on International
Taxes and EUHR SubCommittees
GENERAL FEATURE

As you might expect from the press coverage and public
debate in recent years around large multinational groups,
particularly those involved in the digital space, but not
exclusively, and whether or not they are paying a ‘fair’ amount
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of tax, the International Taxes Sub-Committee of the CIOT has
been busy.
The remit of the International Tax sub-committee includes
UK direct taxes, and in particular UK corporation tax, as
they apply in respect of companies resident in the UK which
have either subsidiaries, permanent establishments or other
operations outside the UK; or subsidiaries or permanent
establishments in the UK of companies resident outside of the
UK. Our work includes controlled foreign company rules, cross
border transactions and structures, double tax treaties and
transfer pricing. We also cover OECD developments including, of
course, the base erosion and profit shifting (BEPS) project which
began in 2013 as a joint initiative of the G20 and OECD.
The CIOT has been involved from the beginning of the BEPS
project and our work has included engaging with the OECD,
the EU as well as the UK government to consider the various
proposals resulting from the 15 Action Points identified in the
G20/OECD BEPS Action Plan.
The CIOT is supportive of the BEPS project as BEPS
undermines trust in the tax system as a whole. However, we
have also always been and continue to be committed to the
existing principles of the international tax framework and, in
particular, the principle that a multinational group’s profits
should be taxed in the countries in which it undertakes its
value-generating activities. It is challenging and interesting
work to find a balance between governments’ understandable
desires to address the perceived imbalances (particularly as a
result of the increasing and pervasive nature of digitalisation
across the majority of businesses which presents unique and
new challenges for tax policy makers) and to raise revenue and
the principles of the current international tax framework.
Most recently, as discussed below, we have been engaging
with the government on the new rules announced at the
Budget to tax income from intangible property held in lowtax jurisdictions to the extent that it is referable to UK sales
– offshore receipts in respect of intangible property. We will
continue to engage with the government to seek to ensure
that the legislation is amended so that it does translate
policy intentions into law accurately and effectively, without
unintended consequences.
We will also be looking closely at the proposals for a UK
digital services tax announced at the Budget and currently
under consultation.
The EUHR Sub-Committee’s remit is all aspects of EU law
in so far as it affects taxpayers in the UK (as taxpayers), and
human rights laws in so far as they are applicable in respect of
taxation. In recent years this has also included work in relation
to BEPS as the EU Commission has introduced various measures
as a result of the BEPS project, including, for example, the
Anti-Avoidance Directive (ATAD) and the mandatory disclosure
rules which are to be introduced into the UK as a result of the
proposals to amend the Directive 2011/16/EU on administrative
cooperation in the field of taxation by imposing mandatory
disclosure rules on intermediaries who assist in tax aggressive
arrangements, known as DAC6. These proposals are inspired by
BEPS Action 12.
And, of course, the Sub-Committee has also been involved in the
CIOT’s work in relation to Brexit, supporting the Indirect Tax SubCommittee which has been leading as the most pressing work has
focussed on VAT and customs and excise duties.
The EUHR Sub-Committee also provides the main link between
the CIOT and the CFE’s Fiscal Tax Committee.
Further information about the Sub-Committees can be found on
our website at tinyurl.com/ya8dyrn5
Sacha Dalton
Sdalton@ciot.org.uk
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Employment income: Clauses
7 to 11 and Clause 81
EMPLOYMENT TAX

The CIOT has submitted representations to Parliament on the
employment income clauses contained in the Finance Bill:
while the legislation largely achieves its aims there were points
requiring clarification
Clauses 8, 9 and 10 were debated by the Committee of the
Whole House. A Committee of the Whole House is sometimes
used instead of a Public Bill Committee for some or all of a
Bill’s committee stage in the Commons. It takes place in the main
chamber and allows all MPs to take part in the debate and to vote
on those parts of the Finance Bill’s contents which are discussed.

Clause 8: Exemption for benefit in form of vehicle-battery
charging at workplace

This clause introduces a new exemption (backdated to 6 April
2018) to remove any benefit-in-kind charge on electricity
employers provide, at or near the employee’s workplace, to charge
employees’ electric vehicles. The CIOT had previously commented
on HMRC’s draft guidance and the draft Finance Bill legislation
which was published in July 2018.
In our representations we recommended the exemption be
widened to include any circumstance where an employer provides
electricity to charge an employee’s own electric vehicle, rather
than limiting it to charging at or near the workplace.
We also raised a concern about the interpretation of the
requirement that charging facilities must be available to all the
employer’s employees at that workplace generally and requested
clarification of whether this requirement would fail if, for
example, there are an insufficient number of charging points to
meet demand.

Clause 9: Exemptions relating to emergency vehicles

This clause makes three changes to the existing tax exemption for
emergency vehicles contained in ITEPA 2003 s 248A to (a) extend
the current ‘on-call’ exemption to allow for ordinary commuting
in an emergency vehicle when not on-call, (b) provide that fuel
is to be ignored as an ‘additional expense’ in working out the tax
charge if certain conditions are met, and (c) introduce transitional
arrangements for the taxation of emergency vehicles for the
period from 6 April 2017 to 5 April 2020, to avoid an immediate
significant increase to the tax charge for having an emergency
vehicle available for private use following changes to the ‘use of
assets’ legislation.
The CIOT had previously commented on the draft legislation
and queried whether a tax charge could arise under ITEPA 2003
Part 3 Chapter 6 instead of Chapter 10 in respect of a non-exempt
emergency vehicle. In response. HMRC confirmed that they had
considered this but, because of existing case law in this area, were
satisfied that Chapter 6 would not apply to emergency vehicles.
In our representations we requested clarification of the
government’s policy on employer paid for fuel where the terms of
the exemption are not met. In such cases the legislation appears to
require commuting miles to be included within the calculation of
private miles in arriving at the associated benefit-in-kind charge,
with the result being an appreciably higher tax charge.

Clause 10: Exemption for expenses related to travel

This clause (a) removes the requirement for employers to check
receipts for amounts spent by employees when using the HMRC
benchmark scale rates to pay or reimburse their employees’
qualifying subsistence expenses, and (b) makes amendments to
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existing legislation to allow HMRC to introduce a statutory exemption
for overseas scale rates.
While the legislation is welcome, in our response to the 2017
consultation on employee expenses we also suggested a review of
the benchmark scale rates and flat-rate tax-free allowances, and it is
disappointing that the government is not reviewing the amounts to
ensure they remain relevant and reflective of current costs.
The other employment income clauses were included for debate
as part of the Public Bill Committee sessions.

Clause 7: Optional remuneration arrangements: arrangements
for cars and vans

This clause addressed two mistakes in the Optional Remuneration
Arrangements (OPRA) rules by introducing amending legislation to (a)
ensure that when a taxable car or van is provided through OPRA, the
amount foregone includes the costs connected with the car or van
(such as insurance) which are regarded as part of the benefit-in-kind
under normal rules, and (b) adjust the value of any capital contribution
taken into account when a car is made available for only part of the
tax year, so as to align the OPRA rules with the normal car benefit
charge rules.
While the amendments bring in connected costs in considering
what has been sacrificed, members should note this represents a
change from the approach to calculating the ‘total amount foregone’
advised in HMRC’s October 2017 Employer Bulletin in respect of
P46(Car) completion.
The change on capital contributions now correctly time
apportions the deduction for any capital contribution. But the same
result could have been achieved more simply by comparing the ITEPA
2003 s 120(1) ‘standard’ car benefit charge with the ‘relevant amount’
under s 121A, with the higher figure being taxed.

Clause 11: Beneficiaries of tax-exempt employer-provided
pension benefits

This clause concerns an existing tax exemption, which provides for
employer paid premiums into life assurance products and employer
contributions to certain overseas pension schemes to be paid free
of tax. It changes the requirement for a beneficiary to be either the
employee or a member of the employee’s family or household so that
the beneficiary can now be any individual or registered charity.

Clause 81: Construction industry scheme and corporation tax
etc. (Security Deposits)

The clause provides HMRC with powers to make secondary
legislation to require a person to provide a security for corporation
tax liabilities and CIS deductions that are or may be due to HMRC.
In our representations we recommended that, before
secondary legislation is introduced, independent research be
undertaken into HMRC’s current approach to imposing security
deposits in respect of PAYE and VAT, and the effect demands for a
deposit have on legitimate businesses, to ensure that the security
deposit regime is only deployed where it is appropriate and
proportionate to do so.
Our briefings can be viewed at: tinyurl.com/yca7lms3
Matthew Brown
matthewbrown@ciot.org.uk

Tax treatment of social
security income: Clause
12 (Scotland)
GENERAL FEATURE PERSONAL TAX

38

The Finance Bill contains provisions to determine the tax
treatment of social security income, and, in particular, the social
security benefits devolved to Scotland, following LITRG discussions
with the Scottish government.
Clause 12 of the Finance Bill sets out the tax treatment of a
number of different types of social security income, including the
Scottish social security benefits: carer’s allowance supplement,
best start grant, discretionary housing payment, funeral expense
assistance and young carer grant. Carer’s allowance supplement is
taxable, but the others are exempt from tax.
LITRG has been engaging with the Scottish government in respect
of carer’s allowance supplement, due to its taxable nature. This
engagement has not only involved providing input into guidance
materials for recipients and notification letters, but has also included
pointing out certain UK legislative amendments that would be
required, so that the Scottish government could liaise with their UK
contacts as appropriate.
In the first place, carer’s allowance supplement is, as the name
suggests, a supplement to the UK social security benefit, carer’s
allowance. Since carer’s allowance is taxable, the devolved carer’s
allowance supplement is also required to be taxable. Thus, as LITRG
pointed out, carer’s allowance supplement must be added into Table A
in ITEPA 2003 s 660. Clause 12 makes provision for this.
Moreover, under the terms of the fiscal framework agreement
between the UK and Scottish governments, recipients of carer’s
allowance supplement should not see their other benefits decrease
as a result of their receipt of the devolved benefit (even if the benefit
is taxable). LITRG advised the Scottish government of the changes
required to UK legislation to ensure that carer’s allowance supplement
is disregarded as income for the purposes of determining entitlement
to other benefits and tax credits.
These have already been dealt with through UK statutory
instruments – this was essential, as recipients started to receive
carer’s allowance supplement in September 2018, and secondary
legislation cannot have retrospective effect. The Social Security
(Scotland) Act 2018 (Consequential Modifications) Order 2018
ensures that carer’s allowance supplement payments are disregarded
in the calculation of income for income support, jobseeker’s
allowance, state pension credit, housing benefit and employment
and support allowance. The Tax Credits and Childcare (Miscellaneous
Amendments) Regulations 2018 similarly ensure that carer’s
allowance supplement payments are disregarded in the calculation of
income for tax credits.
Joanne Walker
jwalker@litrg.org.uk

The Times They Are
A-Changin’: Clause 14
(payments on account of CGT)
PERSONAL TAX MANAGEMENT OF TAXES

From April 2020, individuals, trustees and personal representatives
disposing of residential property will need to make a payment on
account of any capital gains tax within 30 days.
Although it did not feature in the Budget itself, the government
have confirmed that they are proceeding with the plans to introduce
a 30-day payment window for capital gains tax (CGT) for UK residents
disposing of residential properties from 6 April 2020. These provisions
are introduced by clause 14 and included in Schedule 2 of the Finance
Bill, which also extends the existing obligations for non-UK residents
who dispose of UK land from 6 April 2019.
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The ATT has focused its comments on the impact for UK residents
disposing of UK residential property. The requirement to report
and make a payment on account of CGT in these circumstances is a
major change to UK CGT compliance. The changes also coincide with
the proposed reduction in the final exemption period for private
residence relief from 18 months to nine months and restrictions to
letting relief.
The ATT raised a number of concerns about the 30-day measure
during the consultation on the draft clauses earlier this year. We are
pleased to report that almost all of our concerns about the draft
legislation have been addressed in the latest Bill including:
zzThe interaction between a new residential property return
(RP-return) and the existing self-assessment return (SA-return)
has now been clarified and the submission of an SA-return will
effectively supersede an RP-return.
zzReasonable estimates of values and apportionments needed to
compute the gain because information is not available before the
payment deadline are now permitted.
zzIndividuals will be able to make an RP-return based on a
reasonable assessment of the individual’s likely residency at the
time this return is made.
zzWhen estimated figures are established, or if residency changes,
the taxpayer has an option to either submit an amended RPreturn (by assuming that an additional, notional, disposal has
occurred) or wait and make the correction via their SA-return.
We had also expressed concern about the potential for interest
charges if a payment on account was found to be insufficient on
completion of the SA-return. It is often not possible to establish the
CGT liability until the end of the tax year when all the facts are known.
HMRC have confirmed that, provided reasonable estimates were used
at the time of the report, interest will not be charged if the payment
on account is subsequently found to be insufficient.
The only major concern we raised which is not addressed in the
revised legislation is that only capital losses incurred prior to the
completion date of the residential property disposal can be taken into
account when calculating the payment on account. If an individual
makes a capital loss later in the tax year, they cannot claim a refund of
any CGT paid on account until they submit their SA-return. This means
that individuals who dispose of residential property early in the tax
year and then realise capital losses later on, may have to wait many
months to recover any overpayments. A further representation on this
point has been made to the Public Bill Committee.
Beyond the details of the legislation, ATT have also raised
concerns about ensuring that the changes receive sufficient publicity
and asked for a soft landing for penalties in the first year.
Helen Thornley
hthornley@att.org.uk

Offshore receipts in respect of
intangible property: Clause 15
INTERNATIONAL TAX LARGE CORPORATE TAX

Tackling Base Erosion and Profit Shifting is an important objective
for government, and one supported by CIOT. However the
legislation introducing new rules to tax income from intangible
property held in low-tax jurisdictions is disproportionate, flawed
and too broadly drawn. CIOT is engaging with HMT/HMRC in
relation to the significant work that is required to ensure that this
legislation reflects the stated policy aims.
In Budget 2018 the Chancellor announced a revised proposal
to tax income from intangible property held in low-tax jurisdictions
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to the extent that it is referable to UK sales. This measure – to tax
offshore receipts in respect of intangible property – replaced the
previous proposal of a Royalties Withholding Tax.
The legislation to give effect to these new rules is included in
clause 15 and Schedule 3 of the Finance Bill.
This measure is intended to counter base erosion and profit
shifting (BEPS) and this is an aim that the CIOT supports as BEPS
undermines trust in the tax system as a whole. However, the CIOT
has been critical of these measures, both in meetings with HMRC
and HMT and also in a briefing submitted to MPs to assist them in
their debate on this measure – which was one considered by the
Committee of the Whole House.
One of the key objectives of the CIOT is to work for a tax system
which translates policy intentions into law accurately and effectively,
without unintended consequences. The tax system should also aim to
provide clarity and certainty, so taxpayers can understand how much
tax they should be paying and why. It is also important to balance
compliance burdens and bureaucracy against the tax raised for the
Exchequer.
In our view these proposals fall some way short of achieving
these objectives. The legislation published in the Finance Bill is
disproportionate, flawed and too broadly drawn. We would have
preferred to see the legislation withdrawn from the Finance Bill for
further consultation, but that did not happen.
Instead, the legislation in the Finance Bill contains a power for the
Treasury to amend these new rules, which will be a new ITTOIA 2005
Chapter 2A, in any way and at any time before 31 December 2019.
HMT and HMRC recognise that the legislation as currently drafted
goes beyond the stated policy aims. Specifically, when the CIOT met
with HMT and HMRC to discuss these proposals earlier this month,
it was recognised by HMRC and HMT that the result for taxpayers
applying the legislation will not necessarily provide the same outcome
as the examples in the Summary of Responses suggest (the Summary
of Responses was published on 29 October 2018 alongside the Budget
and can be viewed at tinyurl.com/ycw3vjv7). In effect, we have said
that there is too much of a ‘gap’ between the draft legislation in the
Finance Bill and the scope of the policy as set out in the Summary of
Responses. The policy intent needs to be more clearly defined and
then correctly reflected in the legislation.
Further details of our concerns are set out in our briefing which
can be viewed at: tinyurl.com/yca7lms3
We are continuing our engagement with HMRC and HMT and are
exploring with them, as a priority, how the anti-avoidance provision
should be amended to ensure it achieves the government’s intention
that this measure should encourage a change of behaviour by
multinational companies to the effect that they pay a higher amount
of tax on receipts from their intangible property and unwind the
objectionable structures. In our view, in the form in the Finance Bill,
the anti-avoidance provisions potentially discourage the behaviour the
government wants to take place.
Sacha Dalton
sdalton@ciot.org.uk

Avoidance involving profit
fragmentation: Clause 16
GENERAL FEATURE PERSONAL TAX OMB INTERNATIONAL TAX

Legislation introducing an anti-profit fragmentation rule
incorporates a number of improvements on the previous draft
legislation and original consultation proposals.
Clause 16 and Schedule 4 of the Finance Bill introduces new
anti-avoidance rules from April 2019 to tackle profit splitting
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arrangements entered into by individuals, partnerships or
companies that aim to move profits out of the charge to UK
tax by arranging for them to be attributed to offshore persons
or entities.
Very broadly, arrangements are profit splitting
arrangements, and subject to counteraction, if all of the
following apply:
zzThere is a transfer of value derived from a UK trade to an
offshore entity.
zzThe transfer results in a tax mismatch – broadly the extra
tax payable overseas is less than 80% of the reduction
in UK tax.
zzA UK related individual (for example, a sole trader,
shareholder, partner) has arranged for the profits to be
diverted and can continue to ‘enjoy’ them (widely defined).
zzThe profit allocated to the offshore entity is excessive
having regard to its activities.
These rules were the subject of a previous HMRC
consultation (see tinyurl.com/yd2kwgfp) and draft legislation
was released in July 2018.
It is reassuring to see that some of the concerns expressed
by the ATT and other professional bodies during the earlier
consultation phases have been addressed in the final legislation.
In particular:
zzThe requirement for taxpayers to notify HMRC of schemes
has been dropped. The draft legislation proposed a
wide test for notification, which could have resulted in a
requirement to notify even where no tax was due. Proposals
to also require advance payment of any tax due were
dropped after the initial consultation.
zzA clear motive test has been incorporated into Schedule 4
paragraph 2(2)(b) which states that arrangements are not
profit fragmentation arrangements if it is not reasonable
to conclude that the main purpose, or one of the main
purposes, for which they were entered into was to obtain a
tax advantage.
zzWhen discussing the tax mismatch, Schedule 4 paragraph
5(1)(b) requires it to be ‘reasonable to conclude’ that the
reduction in the tax in the resident party exceeds the
increase in the overseas party and that the 80% test is not
met. HMRC have confirmed that this is to reflect the fact
that the exact tax position of the overseas party may not
always be known.
zzThere is further clarity over which party’s position is to be
considered when making any counteraction.
Overall these changes, together with some alterations
to the layout and wording of the legislation, should make it
easier for both taxpayers and advisers to follow and apply it in
practice. In particular, the introduction of a clear motive test
and removal of any notification or pre-payment requirement
should reduce the number of taxpayers who are practically
affected by the rules.
Emma Rawson
erawson@att.org.uk

Extension of Offshore Time
Limits: Clauses 79 and 80
MANAGEMENT OF TAXES

The ATT, CIOT and LITRG continue to have concerns over
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legislation which introduces a new tax assessment time limit
of 12 years in cases involving offshore matters and transfers.
Clauses 79 and 80 of the Finance Bill increase the
assessment time limits for income tax, capital gains tax and
inheritance tax to 12 years where there is non-deliberate
offshore tax non-compliance (the ‘extended time limits’).
Where there is deliberate non-compliant behaviour, the current
time limit of 20 years will remain, whether offshore matters are
involved or not.
The ATT, CIOT and LITRG continue to have concerns about
the extended time limits, in particular:
zzUnlike the normal four-year and six-year time limits,
the extended time limits make no distinction between
taxpayers who have taken reasonable care to comply with
their tax obligations and those who have failed to take
reasonable care. This does not strike the right balance
between the public interest in collecting the correct amount
of tax due, even where this relates to many years ago, and
the right of taxpayers to finality in their tax position after a
reasonable amount of time.
zzConsultation on the extended time limits started at Stage
2 of the consultation process (‘Determining the best
option and developing a framework for implementation
including detailed policy design’) not at Stage 1 (‘Setting
out objectives and identifying options’), with the decision
to extend the time limits to 12 years already having
been made.
zzThe argument put forward by HMRC to justify such a
major extension in time limits – that it can take longer to
establish the facts in cases involving offshore matters as
it can be more difficult to access the information needed
to understand the transactions – does not make sense in
today’s world where vast amounts of data are available to
HMRC via Exchange of information agreements.
zzThe extended time limits may disproportionately affect
elderly people and migrants to the UK, who are each more
likely to have sources of offshore income. LITRG has raised
particular concerns about the impact of threatening letters
from HMRC causing unnecessary distress, particularly when
the taxpayer is vulnerable. In many cases, the amounts
involved are trivial or even nil once double tax relief is
applied, so LITRG has argued for a de minimis amount of lost
tax for the extended time limits to apply.
zzA restriction on the application of the extended time
limits where information is received from an overseas tax
authority, and HMRC could reasonably have been expected
to become aware of the lost tax and raise an assessment
within normal time limits, does not extend to equivalent
information provided by the taxpayer themselves.
Furthermore, it is unclear who has the burden of proof for
demonstrating that HMRC could not meet this test.
zzThere are no changes being proposed to existing statutory
record keeping rules, so it is not clear what happens if a
taxpayer who becomes subject to extended time limits has
legitimately destroyed relevant documents.
zzFinally, given the new rules potentially impact tax years
as far back as 2013/14, they cannot be argued not to have
retrospective impact.
The ATT, CIOT and LITRG addressed these concerns in their
responses to the House of Lords Economic Affairs Finance Bill
Sub-Committee inquiry into the draft Finance Bill. Both the
LITRG and ATT submissions were referenced in a letter from the
Chair of that Sub-Committee to the Chancellor on 6 November
2018 (see tinyurl.com/y8mne49b), which made the following
conclusions in respect of the extended time limits:
‘We see no logic in the application of this exclusion to
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situations where information has been supplied by overseas
tax authorities, but not where the same information has been
supplied by the taxpayer.’
‘On the whole, this measure is unnecessary and undesirable.
We recommend that it is withdrawn from the Bill. The
Government should start a fresh dialogue with representatives
of tax professionals to consider how offshore tax matters can be
managed more efficiently.’
The ATT, CIOT and LITRG have also made submissions setting
out their concerns on the extended time limits to the Public Bill
Committee to assist with their scrutiny of the Finance Bill.
The CIOT submissions can be found at tinyurl.com/yca7lms3.
The ATT submissions can be found at tinyurl.com/y9feumpg.
The LITRG submissions can be found at tinyurl.com/y9vjtjd3.
Emma Rawson
erawson@att.org.uk

Margaret Curran
mcurran@ciot.org.uk

Tom Henderson
thenderson@litrg.org.uk

The domestic reverse charge
for construction services: an
update
INDIRECT TAX

The final version of the draft Value Added Tax (Section
55A) (Specified Services and Excepted Supplies) Order 2019
(tinyurl.com/yced76ta), supporting information (tinyurl.
com/yctypxox) and guidance note (tinyurl.com/y9p7yqpu)
were published on 7 November. The statutory instrument
introduces the domestic VAT reverse charge (‘DRC’), via VATA
1994 s 55A, to relevant supplies of construction services with
effect from 1 October 2019, as an anti-fraud measure. The
reverse charge applies for business to business transactions
where the customer is registered for UK VAT and required to
report through the Construction Industry Scheme (CIS). The
rules do not apply to zero-rated supplies.

What is VATA 1994 s 55A?

VATA 1994 s 55A is anti-fraud legislation that allows a rapid
response to certain VAT frauds by deeming that the business
customer, rather than the supplier, is responsible for declaring
the VAT on its purchase of section 55A goods or services (known
as ‘relevant supplies’). By having the purchaser account for the
VAT, the seller does not gain the benefit of receiving the VAT
charged, which in a fraud situation would be undeclared by the
seller as a ’missing trader’, but deducted by the purchaser in its
VAT return.

What’s new in the legislation and guidance?

In our last report on the DRC (tinyurl.com/y7vlgxqm) we set out
what supplies were affected by the DRC and our comments on
the draft legislation.
The main change from the original draft is the new wording
in article 8 of the final draft VAT s 55A (Specified Services
and Excepted Services) Order 2019 (the Order) on excepted
supplies. It confirms the position that supplies are excepted (not
subject to the DRC), if:
(i) they are not subject to the CIS rules,
(ii) you supply an ‘end user’, or
(iii) you supply an ‘intermediary supplier’ that has
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relevant connections to an end user, either via
normal connected party rules or a mutual relevant
interest in land.
Although the definition of ‘end user’ in article 2(1) in the
draft Order is a VAT registered recipient of specified supplies
who does not make onward supplies of such services, the
guidance states: If the end user does not provide its supplier
with confirmation of its end user status it will still be responsible
for accounting for the reverse charge. It will be important for
buyers of specified supplies to ensure that the supplier is aware
of the end user status. We would have liked to have seen this
confirmation of end user status clarified in the legislation rather
than guidance and will raise this in ongoing consultation.
Article 8(2) also allows for contracts with both specified
supplies and excepted supplies, the supplier and customer
can agree that the whole supply can become subject to the
reverse charge.

Finance Bill Clause 50: Amendment to VAT threshold test
for small businesses
Clause 50 of the Finance Bill and the new subsection VATA 1994
s 55A(9A) it introduces, allow the modification of the rules that
require the aggregation of taxable turnover and purchases
of relevant supplies for the purposes of the VAT registration
threshold test in subsection (3) of VATA s55A.
For the DRC on building works and construction services,
Article 10 of the draft Order removes the effect of subsection
(3) of s.55A, which means that small unregistered businesses
in this sector will not be required to aggregate turnover
and relevant supplies for the VAT registration turnover
test; it will continue to be based on taxable turnover alone.
This is welcomed by the CIOT; it was raised during ongoing
consultation and it removes unintended consequences whilst
providing certainty for small businesses trading below the
VAT threshold, where the particular fraud targeted by the DRC
scheme is not occurring.
If you have any feedback please contact technical@
ciot.org.uk.
Jayne Simpson
jsimpson@ciot.org.uk

Office for Tax Simplification
(OTS) Business Lifecycle
Review
OMB

The CIOT met with the OTS in November to discuss its recent
call for evidence on the Business Lifecycle
The OTS was seeking views about tax as it impacts on
businesses as they engage with the tax system throughout the
business’s lifecycle – from start-up and registration, taking on a
first employee, through calculating and paying tax, to business
closure/transfer. The review was focussing on the practical
issues facing smaller businesses in particular, including the
self-employed, and followed a previous review of the business
lifecycle that had focussed on tax reliefs and charges that apply
to a business throughout its life.
Our discussion with the OTS considered the initial start-up
period, taking on an employee, claiming capital allowances and
how HMRC could improve its support for tax agents.
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Do you have any clients
in receipt of an Access to
Work grant?

There was general agreement that it is not always clear
what a business needs to do when it first starts up, and in
what order. Once it starts to register for different taxes, it is
not always obvious what it has registered for once it accesses
HMRC’s systems because it may have registered for different
things at different times, and because often a business will
use an agent for some taxes but not others, and they will have
registered, not the business. Often set up processes take too
long, especially where the business has to wait for a registration
code to be sent in the post. We agreed that getting rid of
unique taxpayer reference numbers (UTRs) for income tax
and corporation tax, if that was possible, would help smooth
the process.
We discussed whether HMRC could design an interactive
‘customer journey’ checklist for businesses starting up to help
guide them through the various steps and processes needed
for successful registration with HMRC and other Government
departments. We understand such a tool is already available for
driving licences.
We noted that there is guidance on setting up a business
already available on GOV.UK but queried how easy it is for startups to find it and understand it. We agreed that it is important
that the right information is available at appropriate places;
for example, taxpayers setting up as self-employed for the
first time would no doubt find it useful to access information
through Job Centres, public libraries, Citizens Advice Bureaux
and mentoring organisations such as the Prince’s Trust.
We discussed the challenges of taking on a first employee
but acknowledged that often the ‘fear factor’ is greater than
the reality. There was general agreement that outsourcing
payroll functions to an adviser can be very cost effective for
the business, and that there is good quality reasonably priced
payroll software available for the business which chooses
to deal with payroll ‘in house’. There was little support for
payrolling benefits. We felt that only very large businesses
will do it, with the rest preferring to continue to use the P11D
process. So long as payrolling benefits is voluntary, we do not
see this changing.
With regard to capital allowances, it was recognised that
the annual investment allowance (AIA) will usually cover capital
expenditure incurred by a small business. In addition, many
small businesses, especially those without an adviser, will use
the ‘cash basis’ under which capital expenditure on plant and
machinery is an allowable expense.
Difficulties caused by changing the rate of AIA were touched
upon. It was noted that significant investment in plant and
machinery of the kind which is envisaged by an increase of
the AIA to £1,000,000 for two years from January 2019 will
have to be carefully organised, probably over several months.
Regular changes to the amount of the allowance produce some
undesirably complex capital allowance calculations, particularly
for the accounting periods straddling the start and end dates
when the maximum allowance is changed.
On how HMRC can improve its support for agents, we raised
the issues that arise from agents not having easy access to the
same information as their clients, particularly data that is in
their personal tax accounts such as PAYE codes and pay and tax
details. There are similar issues with the business tax account.
We mentioned how important it is for HMRC to consider
agents at the very start when putting in place new processes
and systems. We do not want to see a repeat of the significant
problems that occurred when the Trust Registration Service was
introduced in late 2017.
The OTS will publish its report at the Spring Statement.

Despite there being various tax and accounting implications to
be aware of, there is very little factual guidance from HMRC or
Department for Work and Pensions for recipients of Access to
Work grants.
The Access to Work scheme is run by the Department for Work
and Pensions (DWP) and gives grants to help disabled people start
working or stay in work. This includes self-employment. Access to
Work grants can be used to pay for a wide range of things such as
special equipment and taxi fares to work. Often they are used to
provide a support worker to help in the workplace.
For employees, an employer may receive part of the grant,
for example to cover expenses of equipment that they provide or
to employ a support worker. The employee will not be taxed on
the value of those items or cost of providing a support worker as
a benefit in kind. The tax rules specifically prevent a tax charge
arising in those circumstances via the Income Tax (Benefits in
Kind) (Exemption for Employment Costs Resulting from Disability)
Regulations 2002, SI 2002/1596 (tinyurl.com/yctzxxxx).
If an individual receives Access to Work funding directly, for
example for travel costs, they do not need to report anything
to HM Revenue & Customs (HMRC) as the grant is not taxable
income if it is expended entirely on the costs it is intended
to pay for. However, if it is used to take on a support worker,
it could result in obligations on them as an employer. Our
separate website www.disabilitytaxguide.org.uk gives more
information to disabled people in receipt of government money
to take on their own care and support, on how to deal with
becoming an employer.
Where a grant is paid to a self-employed person, not
only might they become an employer if it is used to take on a
support worker, but there are considerations for their business
in terms of accounting for the Access to Work grant.
As there is no specific exemption from tax for Access
to Work grants, broadly they would have to rely on normal
accounting practice which suggests that government grants have
to be accounted for in the business accounts (as set out in section
24 of FRS102: tinyurl.com/y9vdswo6).
By and large, the inclusion of the grant as income will often
match with the expenditure towards which it was intended to
contribute, so should mean there is no effective tax charge.
Confusion might occur however, where the cost of support
provided to the individual does not match the amount of the
grant, for example where Access to Work scheme has approved
a cost of £200 for a certain piece of equipment but the individual
wishes to choose a more expensive model for £300.
LITRG think that unrepresented taxpayers are largely
ignorant of what is required under all these rules and regulations,
primarily due to the lack of guidance provided by DWP and
HMRC. We have the opportunity to raise this again when we
attend the Access to Work stakeholder forum in January 2019.
Have you ever taken on a client in receipt of an Access to
Work grant? Have they understood the implications? Were there
any messy compliance issues to unpick? Please do contact us with
any relevant experiences, as these will be very useful to take to
the forum and to also feed into our work more generally.

Margaret Curran
mcurran@ciot.org.uk

Meredith McCammond
mmccammond@litrg.org.uk
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CIOT/ATT

New Tax Professionals event

CIOT/ATT Bristol Branch:
New Tax Professionals event

EVENT

The CIOT Bristol Branch hosted their annual New Tax
Professional event to celebrate and welcome new members who
had been successful in their recent exams. The event was held
on the evening of 18 October at the Bristol Hotel du Vin venue
and was jointly hosted by Zena Hanks, Chair of the Bristol CIOT/
ATT committee and Nathan Rollings, Chair of the Bristol STEP
committee as well as fellow CIOT/ATT
and STEP committee members.

CIOT/ATT

CIOT/ATT

New Scotland
Branch chair elected
BRANCHES

Sean Cockburn has been
elected the new chair of the
CIOT/ATT Scotland Branch
Committee.
Sean, a Senior Tax
Manager with Mazars LLP
in Edinburgh, had served as
vice-chair of the committee
for the past year and
takes over from Alexander
Garden, who has been chair
since 2013.
Alexander’s time in
the role coincided with an
expansion in the reach of
the committee’s activities
across Scotland. This was
most notably reflected in
the ongoing development of
the annual Scotland Branch
Conference, which has seen
record levels of attendance
during this time.
Sean said: ‘Alexander
has been pivotal to the

ATT/ CIOT staff met many young people

ATT and CIOT promote
a career in tax to over
30,000 people
EVENT

Sean Cockburn

growing profile of the CIOT
and ATT in Scotland and
he will be a tough act to
follow’.
The changes were
approved at the Scotland
Branch AGM, which took
place in November.

www.taxadvisermagazine.com | January 2019

On Friday 23 and Saturday 24
November 2018, ATT and CIOT
proudly exhibited at Skills
London – the UK’s biggest jobs
and careers event for 15-24
year olds and their families.
Hosted at London ExCel,
the event is an extremely busy
exhibition with over 33,000
visitors including employers,
universities, colleges and
training providers. ATT and
CIOT took the opportunity
to talk to attendees about
a career in tax and the
many benefits of joining the
ATT and CIOT.

The two-day event provides
visitors with the opportunity
to discover careers through
interactive, inspirational
activities and demonstrations,
and helps young people visually
bridge the gap between what
they enjoy doing and what they
could potentially do as a career.
ATT/CIOT staff had a
wonderful day meeting many
young people with lots of
questions about their aspiring
career options, as well as
career advisers who take the
information back to both
colleges and schools.
We look forward to
attending again in 2019.
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CIOT/ATT

East Midlands
Branch ‘boldly
goes where
no branch
has gone before’
National Space Centre

Soyuz 7K-OK spacecraft

BRANCHES

The East Midlands Branch are
proud to announce a special
event scheduled for 20 March
2019 at the National Space
Centre, Leicester.
The event will be an allday Tax Conference that will
empower, inspire and equip
all who attend with essential
technical tax and nontechnical soft skills
necessary for their dayto-day work.
The Conference will be
chaired by Editor-in-Chief
of Taxation magazine and
former East Midlands Branch
Chair, Andrew Hubbard, with
guest speakers Pete Miller of
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Rocket Tower

The Miller Partnership, Giles
Mooney of PTP and the
Office of Tax Simplification.
During the Conference,
there will also be a number of
break-out sessions where a
choice of tax-related and soft
skills topics will be available
to suit individual needs.
East Midlands Branch
Chair, Stephen Foulkes,
said: ‘Our Spring 2019 Tax
Conference is guaranteed
to be a fabulous event for
all – and certainly not one to
be missed as we venture out
and explore the tax frontier
and beyond!
I have been keen to
organise an event and secure
a venue that would totally

inspire, excite and capture
the imagination of our East
Midlands members, students
and guests alike – and I am
so thrilled that we have the
National Space Centre in
Leicester as our venue to do
just that!
I am also delighted that
we have will have access to
all the Centre’s exhibitions
at no extra cost which
includes the Soyuz 7K-OK
spacecraft, the legendary
“Rocket Tower” and the
192-seater Sir Patrick Moore
Planetarium.
An extended lunch
break has been arranged to
accommodate this in order
for us to all marvel at the

wonders of space exploration
and the cosmos.
I would like to extend a big
thank you to Melissa Dunkley,
our Branch Secretary, and
Daisy Warren from the
National Space Centre for
working together in making
this event happen.
So please join us all on
20 March 2019 as the East
Midlands Branch ‘boldly goes
where no Branch has gone
before!’
In view of the expected
popularity of this event,
early booking is advised
and recommended to avoid
disappointment.
Please book via www.tax.
org.uk/eastmidlands.

January 2019 | www.taxadvisermagazine.com

BRIEFINGS

CIOT/ATT

Over 60 people
attend the luncheon
at Titanic Belfast

Joint Presidents’
Luncheon in Belfast

EVENT

The CIOT and ATT’s Joint
Presidents’ Luncheon took
place in the Titanic Suite at
Titanic Belfast on Wednesday
17 October.

Stephen Farry, MLA for
North Down and Alliance
Party Deputy Leader, was
the guest speaker and he
delivered an entertaining and
provocative speech.

Back row: Malachy McLernon (Chair, Northern Ireland Branch) Johnny McElhinney
(President, Accounting Technicians Ireland), Rajesh Rana (President, Belfast Chamber
of Trade and Commerce) and Steve Aiken MLA (Ulster Unionist Party). Front
row: Robin Swann MLA (Leader, Ulster Unionist Party), Tracy Easman (President,
Association of Taxation Technicians), Stephen Farry MLA (Deputy Leader, Alliance
Party) and Ray McCann (President, Chartered Institute of Taxation)

Ray McCann (CIOT President),
Tracy Easman (ATT President)
and Malachy McLernon (Chair,
Northern Ireland Branch)
welcomed many distinguished
guests and the event provided

an excellent opportunity for
the local business community
to get together to discuss tax
as well as raising the profiles
of the Institute and the
Association.

Tracy Easman (ATT President), Malachy McLernon (Chair,
Northern Ireland Branch) and Ray McCann (CIOT President)

CIOT

2019 CTA Prospectus now available
EXAMS

The prospectus incorporates
all the Revised CTA changes
which have been made to the
qualification.
In September 2017,
following an extensive
18-month review, the CIOT
announced a number of
changes would be made
to the CTA Qualification.
This will ensure the CTA

examination remains fit
for purpose for the years
ahead as the tax profession
continues to evolve. Since
then, the changes have been
communicated to students
and employers, gradually
rolled out, and in 2019 the
final changes are taking place.
In response to employer
feedback, a new one-hour
Computer Based Examination
(CBE) in ‘Principles of
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Accounting’ will be available
from March 2019. The new
CBE can now be booked online
and the accompanying manual
“Principles of Accounting”
has been revised and is
available to purchase from the
CIOT shop online. Students
with certain accounting
qualifications may be eligible
for an exemption.
Registration for the
next examinations, which
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will take place in May 2019
for existing students, opened
mid-December and the key
changes include:
The Requirement for a
Confirmation of Eligibility
to sit the CTA examination
has ceased. However, as the
examinations are set at a high
standard, students who do not
have a previous qualification
in accounting or law will be

strongly advised to register for
the ATT CTA Tax Pathway route
to qualification.
The Awareness modules in
Accounting and in Environmental
Taxes, Excise Duties and Stamp
Duties have been withdrawn.
An exemption from the
Awareness examination
will be available to students
with certain professional
qualifications.

The two Indirect Tax
Advisory examination syllabi
have changed and have been
renamed ‘Domestic Indirect
Taxation’ and ‘Cross-Border
Indirect Taxation’.
The Application and
Interaction examination
has changed and been
renamed ‘Application and
Professional Skills’. No
exemptions are permitted.

However, specific rules are in
operation for ACA CTA Joint
Programme students.
Some of the CTA changes
also affect students who are
studying for the ATT and CIOT
Tax Pathway and the ACA CTA
Joint Programme.
For further information and
to download a copy of the 2019
prospectus and syllabus, please
visit www.tax.org.uk

CIOT

CIOT Admission Ceremony:
Thursday 18 October 2018

The President, Ray McCann, with new Chartered Tax Advisers
and members who have reached 50 years of membership

MEMBERSHIP

The President and Council of
the Institute were delighted
to welcome new members
and CTA examination
prizewinners at the October
Admission Ceremony, held
as usual in the splendid
surroundings of Drapers’
Hall in the City of London. 26
new Associates, four Fellows,
Members who have reached
50 years of membership and
those who had completed
the ADIT qualification were
in attendance to receive
certificates and prizes.
The Institute holds two
admission ceremonies each
year for new members and
their families; the next will
take place on 25 April 2019.
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The President with the ADIT Exam Prizewinners from the June 2018 examination.
From left to right: Susannah George (Raymond Kelly Medal), Frances Clapham
(Worshipful Company of Tax Advisers Medal), Ray McCann (CIOT President),
Ieronymos Toungoulos (International Fiscal Association Prize), Puneet Gulati
(Heather Self Medal) and Alistair Pepper (Heather Self Medal)
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The President, Ray McCann, with the International Tax Affiliates and ADIT Graduates.

The President with the new CTA Fellows. From left to right: Sam Dewes
(Dissertation – ‘Is this my child? Who is my parent?’ Parent-Child relationships
in UK tax law in an era of complex family networks), Gordon Buist (Dissertation
– Has recent UK tax policy unduly penalised British SMEs?), Ray McCann (CIOT
President), Nikhil Mehta (awarded direct Fellowship via Council ballot because of
his eminence in the tax profession, and now a member of the Institute’s Council)
and David O’Keeffe (Body of Work – Tolley’s Tax Digest – R&D Relief)
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The President, Ray McCann, with the prize-winners of the May 2018 sitting for
the Chartered Tax Adviser (CTA) examination. From left to right: Helen Jackson
(Victor Durkacz Medal), Elizabeth Linsley (Spofforth and Avery Jones Medals),
Kieran Hutchinson Dean (Ronald Ison Medal), Ray McCann (CIOT President),
Jonathan Bradford (Gilbert Burr Medal and Croner-I prize) and Victoria Bell (Ian
Walker Medal)
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ATT

ATT Admission Ceremony:
Thursday 11 October 2018

ATT President, Tracy Easman, with the new members

ATT President, Tracy Easman, with the new members

MEMBERSHIP

ATT President, Tracy
Easman, welcomed 69 new
members and their guests
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to the ATT Admission
Ceremony which was held in
the Cholmondeley Room at
the House of Lords. Baroness
Donaghy CBE graciously

hosted the evening.
New members
had the opportunity
to meet the Officers,
members of Council and

representatives from the
Professional Staff.
The evening finished
with guided tours of both
Houses of Parliament.
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ATT

ATT appoints two new members to Council
COUNCIL

At the Council meeting held
on Thursday 13 December
2018, Helen Brookson and
Simon Groom were appointed
to Council.

Helen Brookson

Helen joined
the Inland
Revenue
from school
as a Clerical
Assistant
and was
Helen Brookson
subsequently
promoted to Tax Officer and
Tax Officer (Higher Grade).
After spending 13 years with
the Inland Revenue Helen
left to join Taxminder Ltd,
a company that had been
specifically set up to deal with
the new Self Assessment tax
return. She then spent some
time working for a local firm

of solicitors before deciding
that the best boss to work
for was herself and she
set up her own practice in
Stowmarket which dealt with
OMBs, HNWIs, trusts and
payrolls. Helen closed her
business in 2017 and is now
a volunteer with Tax Help for
Older People.
As well as gaining the
ATT qualification in 2004 and
being accepted as a Fellow in
2015, Helen is also a member
of The Society of Trust and
Estate Practitioners.
Helen was instrumental
in setting up the Suffolk
Branch in 2007 and has
served as both Chair and
Secretary to the Branch.
She also served on ATT’s
Business Development
Steering Group for three
years. Her achievements
were recognised by the
Association in 2017 when she

was awarded a Certificate of
Appreciation.

Simon Groom

Having
studied
Maths at
University
Simon
decided to
pursue his
Simon Groom
fascination
with numbers and trained as
a Chartered Accountant and
qualified in 1987 with Arthur
Young. Having decided during
his three years as an Auditor
that there must be something
more to life he embarked on
a career as a trainer with The
Financial Training Company
(FTC) and fell in love with the
idea of educating others and
enjoying the fact that some
people actually listened to
him – something that rarely
happened at home.

He spent 13 years at
FTC during which time he
discovered a passion for tax.
He passed his ATII exams in
1991 and subsequently moved
to EY as a member of their
graduate training team, a
move which ultimately led him
to LexisNexis in 2006 to head
up the relatively newly formed
Tolley Exam Training. Having
had various roles along the
way he is still at LexisNexis,
once again leading the much
enlarged training business.
His first involvement with
the ATT came in 1992 when
he started lecturing at the
student training conferences
and has continued ever since,
weaving a path that included
stints on various working
parties, Audit Committee,
Business Development
Steering Group and Member
Steering Group, which he
chaired for three years.

BRIDGE THE GAP

News from Bridge the Gap
TAX CHARITIES

Alison Lovejoy reports
on TaxAid’s 25th birthday
celebrations
TaxAid was born in
December 1992 – when
George Bush senior was still
US President and Margaret
Thatcher had only just left
office. The WWW was just
two years old and there was
no Google or Facebook. We
were reminded of this by
David Brodie, its founder, on
December 2018 at TaxAid’s 25th
Birthday celebrations to thank
all those who had been involved
with TaxAid over the years.
At a very lively celebration
in a local pub near TaxAid’s new
(ish) offices in Kennington, with
two tables groaning with food
including a cake, all arranged
by Karen Clark, TaxAid’s Office
Manager, about 50 people
met to celebrate TaxAid’s first
25 years. Those present were

Gary Millner, David Brodie and Rosina Pullman

TaxAid staff and volunteers,
old and new, TaxAid Trustees
old and new, and Bridge the
Gap associates. Especially
welcome were Chris Moody
and Barry Kennon who have
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been volunteers from almost
the beginning. Stephen
Banyard, Chair of TaxAid’s
Trustees, introduced TaxAid’s
three CEOs – David Brodie
(1992–2001), Rosina Pullman

(2001–2016) and Gary Milner
(2016–present).
David told us how he
started off in a tiny office in
Kilburn by himself. However,
within two days of an article
in The Guardian, he had his
first volunteer, who has been
followed over the years by
over two hundred excellent
volunteers all committed to
the principle that everyone,
regardless of their means,
deserves a fair chance in
the administration of their
tax affairs.
However, getting charitable
status for TaxAid was not easy!
And in the early days, no tax
office had heard of TaxAid.
Apparently, when TaxAid’s
application for charitable
status hit the decks there
was shock and horror in the
Inland Revenue. How could
an organisation dedicated to
unravelling the mysteries of
tax possibly be considered
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charitable! Two experts were
dispatched to Bootle from
London to ensure this ridiculous
notion was quashed. However,
wiser heads prevailed and
TaxAid got its charity number!
David never guessed when all
this started that the charity
would still be thriving 25
years later.
Rosina acknowledged
the work done for TaxAid and
Bridge the Gap by the three
Stephens – Stephen Banyard, Sir
Stephen Oliver and Steve Edge
and the tireless work of Penny
Hamilton. She paid tribute to
all those working in the TaxAid’s
offices, both on the front line
with clients and as back up staff.
Space prevents me including
these names but they know
who they are!
Currently, just under half
of TaxAid’s resource comes
from HMRC. Gary said they
are aiming to be less reliant
on HMRC and that he was
encouraged by the increasing
involvement of a number of
tax partners in large law and
accountancy firms, and the
development of the Bridge

TaxAid’s 25th birthday celebrations

the Gap campaign – which
he hopes to achieve £170K
this year!
David Brodie finished his
speech by saying that he feels
TaxAid itself has maintained its
high standards over the years
in that the quality of people
it attracts both as volunteers
and staff is still very high.
However, he pointed out to me
as we walked back to the tube
together how sad it was that
the need for TaxAid is still as

strong as ever and seems to be
increasing.
TaxAid is in need of
volunteers. If you practice
in personal tax and wish to
volunteer to work with clients
please contact Karen Clark
(karen@taxaid.org); or if you
wish to support the charity
more generally, volunteering
with the Bridge the Gap
campaign, please contact
Gary Millner (gary.millner@
taxvol.org.uk).

We are moving!
The CIOT and ATT are moving to new offices from
7 January 2019.
The new offices are not far from Artillery House and will offer members
and staff a larger, more modern and efficient space.
The new address is:
30 Monck Street
London
SW1P 2AP
The telephone numbers and other details are unchanged.
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Branch events

JAN-FEB 2019

Where do you get your CPD?

Does your firm provide your CPD needs? Have you tried a local Branch event before? Would you like the
opportunity to meet with CTAs, ATTs and other professionals in your local network? Why not go along to
a local Branch event? Below we have listed branch events taking place up to 15 February 2019. However,
please visit your local branch website as there may be some events which have been planned since this list
was sent to print.

Aberdeen

Leeds

Monday 4 February
Recent tax cases
Charlotte Barbour
12.45-13.45

Wednesday 13 February
Penalties for you and your
clients
Emma Rawson
18.00-20.00

Bristol

Monday 4 February
Getting ready for Making Tax
Digital
Richard Wild
18.00-19.15

Commerce & Industry

Monday 11 February
Customs and Brexit
16.45-19.00

Cumbria & SW Scotland
Thursday 7 February
Finance Bill
Giles Mooney
14.00-17.00

East Anglia

Tuesday 12 February
Employment issues
Tim Palmer
14.00-17.00

Essex

Tuesday 12 February
Finance Act update
Chris Holmes
16.45-20.00

Glasgow

Tuesday 12 February
Brexit Update
Stuart Brodie
12.30-13.30

Harrow & North London
Thursday 10 January
Autumn Budget
Mark Baycroft
18.45-20.15

Thursday 7 February
BPR an update
Anthony Nixon
18.45-20.15

London

Monday 21 January
Indirect Tax meeting
18.00-19.00
Wednesday 13 February
Autumn Budget 2018 and
Finance Bill 2019
18.00-19.00

Manchester

Monday 11 February
Making Tax Digital and
professional issues including
professional standards and
HMRC penalties
Emma Rawson and Richard
Wild
16.00-19.00

Merseyside

Tuesday 12 February
Current issues with Share
Valuations
Jenny Nelder
16.00-18.00

Mid-Anglia

Wednesday 6 February
Finance Act
Giles Mooney
15.00-18.00

Northern Ireland

Wednesday 13 February
Latest developments in
Corporation Tax
Bill Dodwell
17.15-19.15

Severn Valley

Wednesday 13 February
IR35 & PAYE update
Rebecca Benneyworth
14.15-17.15

Sheffield

February (tbc)
Post Tax return Social –
Escape The Room!
18.30-21.00
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South West England
Tuesday 12 February
Finance Act Update
Giles Mooney
14.00-17.00

Wednesday 13 February
SLT, ATED and NRCGT
Ros Martin
15.45-19.00

South London & Surrey

Suffolk

Monday 4 February
Entrepreneurs’ Relief
Mark Baycroft
Guildford
18.30-20.00

Wednesday 13 February
VAT Update
Les Howard
Croydon
18.30-20.00

South Wales

Wednesday 6 February
Personal Tax Update
Michael Steed
15.00-17.30

Wednesday 13 February
Tax efficient liquidations
Mark Wallace and Nick Cusak
18.30-20.00

Thames Valley

Monday 4 February
VAT Update
Neil Owen
Oxford
18.30-19.30
Wednesday 6 February
Investments/
Pensions and Taxation
Martin Holden
Reading
18.30-19.30
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To place an advertisement contact:
advertisingsales@lexisnexis.co.uk

For career advice, jobs and to
upload your CV, register now
free at:

www.taxation-jobs.co.uk

@TaxationJobs
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Reach new heights

Director, Private Client Tax
London
£100,000 – £110,000

Private Client Director/Partner Designate
Bristol
c.£90,000 + Bens

Personal Tax Senior Manager
London
£80,000 – £90,000

Private Client Tax Senior Manager
Guildford
£70,000 – £80,000

Manager, Personal Tax
West End
£60,000 – £70,000

Personal Tax Manager
Gatwick
£50,000 – £60,000

Assistant Manager, Private Client
London
£48,000 – £53,000

Personal Tax Senior
Award-Winning London Team
£40,000 – £44,000

For details of these and similar opportunities visit our website:

www.howellsconsulting.co.uk
E: michaelhowells@howellsconsulting.co.uk
T: (020) 7408 9474

MEET YOUR ADVISERS
GEORGIANA HEAD

ALISON TAIT

Director

Director

Tel: 0113 280 6766
Mob: 07957 842 402

Tel: 0113 280 6764
Mob: 07971627 304

georgiana@ghrtax.com

alison@ghrtax.com

Transfer Pricing Senior Manager
Manchester – £excellent + benefits

Private Markets Consultant
Leeds – £excellent + benefits

This Big 4 firm is looking for a senior manager to join their
successful Northern transfer pricing team which is growing
at an unprecedented rate given changes in the international
tax environment. The team advises multinational clients, and
this is an interesting role combining aspects of corporate tax,
transfer pricing and business advisory, and is ideally suited to a
candidate looking for wide ranging responsibilities that involve
advising clients at the highest level. Call Alison Ref: 2273

This Big 4 team covers clients of all sizes up to FTSE 250
companies. This includes a large amount of family owned
businesses and private equity clients. They are looking for an
ACA/CTA/ICAS qualified corporate or mixed tax professional
looking to specialise in this client sector. You will have
responsibility for both the compliance and advisory work, and
you will also work alongside the international tax, R&D and
M&A tax teams. Part time hours possible. Call Alison Ref: 2626

Personal Tax Senior
Leeds – to £26,000 + benefits

Corporate Tax Manager
Leeds – to £50,000 + benefits

Our client is a well regarded independent firm based in Leeds.
They seek a tax specialist with circa 3 years’ personal tax
experience. In this role, you will deal with the self assessment
compliance work and also assist more senior staff with research
for tax planning. Study support may be available for the right
candidate. You will need experience of the preparation of
self assessment tax returns and dealing directly with clients.
Experience of dealing with the tax affairs for the medical
sector would also be advantageous. Call Alison Ref: 2596

Large firm in Leeds seeks an ACA/ICAS/CTA qualified
corporate tax manager to make a significant contribution
towards the overall future development and success of
both the firm and the corporate tax team. You will manage
a portfolio of multinational and large OMB corporate
clients with complex tax affairs and will work on a variety of
advisory projects, alongside overseeing the more complex
corporate tax compliance issues. Part time candidates will
be considered. Call Alison Ref: 2668

In-House Tax Assistant
Near Leeds – to £40,000 + benefits

Indirect Tax Senior Manager
Manchester – £excellent + benefits

Great first move in-house. You will be responsible for managing
the corporation tax compliance process for this large group
of companies. This includes assisting in the calculation of
capital allowances and R&D, undertaking the tax accounting
work and ensuring that everything is done in a timely manner.
You will also undertake ad-hoc project work such as dealing
with international tax issues, group restructuring and the
opportunity to work on employment tax and indirect tax
matters. Call Alison Ref: 2678

Working as part of the senior management team, you will provide
advice and support in all aspects of Indirect Tax to a broad range
of business sectors including large multi-nationals, household
name retailers and public sector organisations. Work undertaken
will include pure advisory projects, compliance reviews, due
diligence and the preparation of reclaims to HMRC. You should
be ACA/CTA/ICAS qualified, with experience of dealing with
technical scenarios involving both large international groups
and local entrepreneurial companies. Call Alison Ref: 2679

www.georgianaheadrecruitment.com

In-house Tax Manager
Manchester – £market rate

Tax Lawyer
Homeworking – £excellent

Qualified Tax Manager sought to join in-house finance team.
Good mix of corporate tax and some indirect tax. Excellent
benefits package including gym and parking. Would consider
4 day week. Call Georgiana Ref: 2726

Our client is a boutique law firm which specialises just in tax.
They advise other law firms, and can offer a wide range of
work Including advisory projects, transactions etc and home
working. Call Georgiana Ref:2732

Personal Tax Role
Berwick, Kelso or Melrose

Corporate Tax Manager
Manchester – £42,000 to £50,000 + bens

Great opportunity for a private client and trust specialist to
join a thriving firm on the borders. Flexible working available.
Variety of .of levels considered from senior to manager.
Call Georgiana Ref: 2737

Our client is a Top 20 firm. They seek a qualified corporate
tax professional to join a busy friendly team for wide ranging
advisory and compliance work. Part time possible too.
Call Georgiana Ref: 2738

Corporate Tax Senior Manager
Manchester – £excellent

Personal Tax Assistant Manager
Harrogate – £excellent

Top 20 accountancy firm seeks an all round OMB specialist for
a mix of compliance review and advisory work. Reporting to
partners, this role is a key position in the team.
Call Georgiana Ref: 2722

Our client is a rapidly growing accountancy firm with a
successful private client team. They seek a qualified individual
to work mainly on advisory work for HNW individuals and
families. Great opportunity. Call Georgiana Ref: 2711

Expatriate Tax – In-house
Cheshire & Aberdeen – £35,000 to £50,000

Transfer Pricing
Manchester – £excellent

Two expatriate tax specialists sought for in-house roles in
Cheshire and Aberdeen. Could suit someone who is an AM or
a Manager in a Big 4, looking to move out of practice.
Call Georgiana Ref: 2727

Big 4 firm is looking for a range of transfer pricing professionals
from assistant manager to senior manager level. Great quality
work and flexible working available.
Call Georgiana Ref: 3005

Trust & Private Client Manager
Brighton – c. £50,000
A private client specialist, CTA qualified with 5 years’ experience
and sound trust skills (ideally STEP qualified) is sought by an
independent practice. Lots of technical queries as well as
day-to-day client management. Call Georgiana Ref: 2729

Corporate Tax Assistant Manager
Harrogate – £excellent
Great role for a recently qualified (ACA, ICAS or CTA) to join
a rapidly growing practice in Harrogate. You will become
involved in a wide range of compliance and advisory work for
entrepreneurial businesses, private equity backed businesses
and Plcs. Call Georgiana Ref: 2664

YOUR TAXATION RECRUITMENT SPECIALISTS

MAGNETIC
NORTH

GUI DI NG YO U TO T H E B E S T TA X JO BS IN T HE NO RT H O F ENGLAND

STAND ALONE TAX M’GER (4/5 DAYS)

IN-HOUSE TAX ACCOUNTANT

TAX SENIOR

PERSONAL TAX COMPLIANCE M’GER

CORPORATE TAX MANAGER

IN-HOUSE TAX MANAGER

MANCHESTER
£55,000-£60,000 + bens
This is an exciting time to join a group that has exciting growth plans and is bringing
tax in house for the first time. You will be responsible for the management of tax
compliance and planning for the group as well as providing tax assistance on an ad
hoc basis on transactions and acquisitions. Ideally you will be ACA / CTA with strong
technical corporate tax skills.
REF: R2889
HARTLEPOOL

To £28,000
A personal tax compliance role within a large, long established, independent practice
networked throughout Teesside. Your duties will include completion of tax returns,
HMRC liaison and supporting the tax manager. ATT study support is available for those
looking to complete their studies, however applications are also encouraged if you are
qualified by experience.
REF: S2866

CASTLEFORD

Circa £45,000 + benefits
An exciting role for a tax accountant with either an industry or practice background.
Experience of business tax, application of tax and accounting standards under US GAAP
are essential, whilst experience of VAT is advantageous. If you enjoy working under your
own initiative and relish a challenge this could be the job for you. Free parking onsite
and highly attractive benefits.
REF: S2873

CHESHIRE

To £48,000
Great opportunity for an experienced personal tax specialist. This role will involve
managing the compliance process on a portfolio of prestigious private clients and also
assisting with ad-hoc advisory work on occasions. Strong personal tax compliance skills
and previous management experience is essential.
REF: A2891

MANCHESTER

To £55,000 package
If you enjoy both corporate tax compliance and advisory work and are looking for a varied
role in a dynamic environment, then look no further. You will lead the client relationship on
an impressive portfolio of corporate tax clients, including overseeing the compliance process
and undertaking any associated tax advisory work. Strong client relationship skills are key.
REF: A2892

£ Dependent on experience
This is a fabulous opportunity to join a large well-known group as the tax manager
working as part of the finance team. You will be responsible for group corporation tax
compliance, tax accounting and reporting as well assisting the Financial Controller and
the broader finance team on tax related projects and ad hoc queries. Ideally you will be
qualified and will have previous experience of working in-house.
REF: R2888

CORPORATE TAX MANAGER

THINKING OF RELOCATING TO THE
NORTH OF ENGLAND? GIVE US A CALL.

LEEDS

£Excellent + bonus
A career enhancing opportunity for a qualified tax specialist with experience of working at
manager level to join this vibrant practice. An interesting and challenging role providing tax
advisory services to privately owned regional and international clients. In addition to technical
competency, this client is looking for strong interpersonal skills. Excellent package on offer.
REF: S2872

MERSEYSIDE

Each January we are approached by several candidates asking us to assist them with their
plans to find a great tax job and relocate to the North of England. We cover the whole of the
tax market in the North and pride ourselves on offering unbiased advice and expert market
knowledge. Even if you are thinking of moving internally, we are happy for you to use us a
sounding board to sense check your ideas.

Tel: 0333 939 0190 Web: www.taxrecruit.co.uk
Mike Longman FCA CTA: mike@taxrecruit.co.uk; Ian Riley ACA: ian@taxrecruit.co.uk; Alison Riordan: alison@taxrecruit.co.uk; Sally Wright: sally@taxrecruit.co.uk

