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Welcome from the editor
chris.mattos@lexisnexis.co.uk
Editor-in-chief, Tax Adviser

The GDPR ‘big read’

I

seem to have admin jobs coming out of
my ears at the moment! AML, GDPR, PI
renewal, MTD for VAT and now I have been
randomly chosen to take part in an Office
of National Statistics survey – the joys of
being a sole practitioner! It is not just sole
practitioners, Money Laundering Reporting
Officers (MLROs), Data Protection officers
or the partner responsible for dealing with
administration issues that are affected by
recent and future changes. All tax advisers
need to be aware of the changes and be able
to highlight issues to the relevant person or
provide accurate information when auditing
systems or renewing insurance.

New requirements under the Money
Laundering Regulations 2017

The new regulations came into force on 26
June 2017 and represent some significant
changes that need to become the norm. I
have found the Professional Standard’s team
newsletter very helpful as an introduction
to the changes. As a MLRO, I have a copy
of the checklist that appeared in their July
newsletter (http://tinyurl.com/y9sm8txf)
sat permanently on my desk to remind me of
the things I still need to do – the list is going
down!

On page 14, Michael Stout, Garreth
Cameron, and Sarah Williamson consider
the impact of GDPR and how advisers should
prepare.
In addition, to reviewing my current privacy,
data governance policies and procedures
(together with the underlying technologies)
I am taking this opportunity to also think
about how things will be once MTD starts to
take shape. It’s a big piece of work for a sole
practitioner and I am seriously thinking about
insurance policies to minimise some of the
associated risks.

PI insurance

On page 19, Karen Eckstein provides guidance
on why being transparent and forthcoming on
the proposal form for PI insurance will help
avoid problems in the long run.
As Karen explains, it is important that proper
steps are taken to prepare for a PI insurance
renewal. Taking those steps early and treating
the proposal form as an important document
and not merely a form will reduce the risk
of not providing a ‘fair presentation’. When
completing the proposal form, provide as much
detail as possible, it is likely to be necessary to
ask around the firm for any significant changes
or issues.

GDPR is coming!

All tax
advisers
need to be aware
of the changes

Within a year of the new Anti-Money
Laundering changes will be a significant
change to the rules concerning data
protection. On 25 May 2018, the EU General
Data Protection Regulation (GDPR) will set
new standards for security, privacy rights and
compliance. The penalties for non-compliance
are eye watering so understanding what you
need to do now is important.
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ATT President’s page
president@att.org.uk
Graham Batty

Off to a busy start

S

o here we are, almost a quarter of the
way through my Presidential year. It
started with a mad flurry of activity,
not least of which was the Ministerial
announcement of the deferral of MTD that
was made on the morning of the AGM. I would
like to be able to say this was all down to the
personal influence I have with government,
but sadly that is not the case. Nonetheless
(sudden rewriting of speeches aside) it was
very welcome news and a huge tribute to the
hard work that has been done behind the
scenes by the ATT technical team and many
others.
As I have said before MTD has the potential
to bring huge advantages not only to HMRC
but also to taxpayers and us, their agents,
provide that it is gone about in the right way.
We now have an opportunity to work with
HMRC to consider carefully how MTD might
best be phased in. The deferral creates an
opening for large-scale voluntary testing
of MTD, followed by a proper evaluation
of outcomes, so that it has the greatest
possible chance of succeeding. We must grasp
this opportunity and work with HMRC to
ensure that the final version of MTD is clear,
understandable not only by tax professionals
but also by unrepresented taxpayers so that
we end up with a digital tax system that is
visibly doable.
Half an hour after the AGM it was down to
work, chairing my first meeting as President.
This was to approve the results and prizewinners for the May examination sitting. As
an educational charity this is what we are
all about! Congratulations to all of you who
were successful this time round and it was
particularly pleasing to then be able to write to
the almost four hundred of you who had won a
prize, achieved a distinction or are now eligible
to join the ATT.
Forty-eight hours later and it was my
first branch visit for the Sussex Branch 40th
anniversary celebrations in Brighton, which
was covered in the briefings in the September
2017 issue of Tax Adviser. Despite the rain
it was a tremendously enjoyable event with
lots of amusing stories about the history of
the branch being told and even a parade of
mermaids along the sea front, although I am
not sure this was an official part of the event.
Having served on three different branch
committees over the years I can vouch for the
hard work that goes in to putting together
and running a branch programme for just one
year. To have run a successful branch for 40
years is a real achievement and a tribute to
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the dedication of everyone involved with the
Sussex Branch.
So what is in store for the rest of the year?
As you might expect there are already a lot
of events in the diary given that an important
part of my role as President is to represent the
ATT at receptions and dinners held by other
professional bodies. This means that one of my
personal challenges is to still be able to fit into
my dinner suit at the end of the year!
As I said in my inaugural address the ATT
is an educational charity concerned with the
study of taxation, the prevention of crime and
the sound administration of the law. This is
our core work. We will continue to develop
the ATT family of qualifications and promote
them to tax practitioners and their employers;
look out for more news on this in the coming
months.
We will also continue to act as a robust
critical friend to both HMRC and government
as our recently expanded technical team
respond to, scrutinise and engage with
government at all levels. With the summer
Finance Bill and autumn Budget this promises
to be a busy few months.
I am though particularly excited that there
are several branch visits already in the diary
and I will do my best to add more. One of the
challenges I gave in my inaugural speech was
for members to let me know about the issues
and problems you face in day to day practice,
but I see this as a two way street. In a healthy
organisation it is essential that there is a real
ongoing dialogue between the members and
the centre. This means not simply sitting there
waiting for the in box to fill up but getting out
there and talking to people.
I look forward to meeting as many of you as
possible over the next nine months, but please
do feel free to get in touch with me via email.
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Graham Batty
President, ATT
president@att.org.uk

It is essential
that there
is a real ongoing
dialogue between
the members and
the centre
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Significant progress

W

elcome to October’s Tax Adviser. This
is my first opportunity to address the
whole membership of the CIOT as VicePresident, and I am pleased and honoured to be
able to do so.
It may not surprise readers, that, being the
head of tax for a FTSE 100 company, I have
a keen interest in the ongoing debate on the
taxation of multinational companies (MNCs).
While contemplating what to write for this page
during my summer holiday, I found myself reading
an online article about the tax payments of the
packaging and distribution part of Amazon’s UK
business. The headline read ‘Amazon’s tax bill
reduces by half despite soaring sales’. The report
said that Amazon’s UK revenues had risen by
50% but its UK tax bill had halved. There were
quotes from an MP and NGOs along the lines of
it being high time Amazon paid its share and that
companies like Amazon exploited flaws in global
tax laws.
The report then made it clear that Amazon UK’s
profits halved in the year in question compared
to the prior year. So it appears the only ‘flaw’ in
global tax laws this part of Amazon’s UK business
‘exploited’ is that it suffered a reduction in its
profits and paid less tax as a result.
Most CIOT members will either have clients
or have worked for companies who have also
benefited from a reduction in tax payments when
their profits have reduced. Nevertheless, many of
those reading the article probably concluded all
was not well, and from what I saw on social media
that seems to have been a widespread reaction.
This suggests that there is a continuing lack of
belief that the taxes paid by MNCs are reflective
of the value they derive from the UK. What should
the CIOT be saying in response to this? We certainly
don’t know the facts of individual cases; but we
do know how the corporate tax system works. We
can say that corporation tax is paid on profits not
revenues, something that it appears cannot be said
too many times. We can add that the design and
intent of the system in both the UK and globally is
for taxable profits to represent the value created
in the relevant country by the enterprise making
those profits. What is more, legislation introduced
in recent years – Diverted Profits Tax, anti-hybrid
rules, updated transfer pricing guidelines, interest
deductibility restrictions and country by country
reporting guidelines, for example – means that
HMRC has more weapons at its disposal than ever
before to ensure that tax is paid in full on value
created in the UK.
These legislative changes have largely been
enacted in response to the G20/OECD Base Erosion
and Profits Shifting (BEPS) project. It is arguable
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that the UK has gone further and faster with
anti-BEPS measures than other OECD members. In
some of CIOT’s comments on the UK’s anti-BEPS
legislation we have worried that the UK is going a
little too far and a little too fast! It is now hard to
see what more could be done in a legislative sense
to align taxable profits with value creation in the
UK; and my advice to government would be to give
the existing legislation a chance to prove its worth.
Many MNCs are now also more transparent
about their tax affairs. Part of this is due to
legislation such as the requirement for large
companies to publish their tax strategies, but part
is also voluntary. Many MNCs recognise the danger
to their reputation in being seen as ‘aggressive’ in
relation to tax planning. Combined with the recent
anti-BEPS legislation, we are, in my view, at a point
where the UK corporate tax system is as robust
as it ever has been. Although some will always
push the rules, as recent HMRC disclosures on
investigations into MNC’s reveal, HMRC are active
in using all the new weapons they have at their
disposal. It is unlikely that there is a further ‘pot of
gold’ additional legislation could tap into.
This is not to say the international tax system
is perfect. Although companies may be close to
paying the right amount of tax in the UK, I doubt
that confidence in the system as a whole can be
restored until the phenomenon of US companies
being able to reduce tax bills by parking money
offshore rather than repatriating it to the US is
eliminated. This, however, is something the US has
to resolve, and there is little we can do in the UK
about it.
In conclusion, if asked in a social situation today
what I think about the taxation of MNCs, I would
say that significant progress has been made in
the UK in aligning corporate tax paid with value
created, and that HMRC has the tools to ensure
this is the case. Other countries may still have work
to do, but it is hard to see that further legislation
in the UK will have a material impact on the yield
from MNCs here.

Glyn Fullelove
Vice President, CIOT
vp@ciot.org.uk

HMRC are
active in using
all the new weapons
they have at their
disposal. It is unlikely
that there is a
further ‘pot of gold’
additional legislation
could tap into
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London EC4A 3BZ
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Politics, Transparency and Regulation
of the Tax Profession
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BEPS Action 1 (Digital Economy)

•

Corporate Tax Base
– US and UK corporate tax reform
– where next?
•

Brexit – impact on inward investment,
competitiveness, is Britain becoming a
tax haven?

Conference fee: £230
Follow us on our website www.tax.org.uk and Twitter @CIOTEuropeTax for the latest updates on topics
and speakers or join our Facebook group. We also have a group on LinkedIn.

European Branch
Milan Conference 2017
Friday 20 October 2017, 13:30
Unicredit Tower, Piazza Gae Aulenti, Milan, Italy
The M ultilateral I nstrument –
I ts interpretation and the provisions on the artificial
avoidance of permanent establishment status
The M ultilateral Convention to Im plem ent Tax Treaty R elated
M easures to P revent B ase Erosion and P rofit S hifting, signed
in P aris on J une 7 th 2 0 1 7 by m ore than 7 0 countries will
soon transform som e of the achievem ents of the B EP S initiative
into applicable ( treaty ) law. The first session of the conference
aim s at exploring the interpretative im plications
of a m ultilateral convention and the provisions related to the
artificial avoidance of perm anent establishm ent status.

F REE

CO N F E
REN CE

M ultilateral I nstrument –
The general anti- abuse clauses
The M ultilateral convention introduces new rules on the
prevention of treaty abuse, including a Lim itation on B enefits
clause. S uch kind of clauses currently exist only in the Italian
treaties with the U S and S witz erland. The session is aim ed at
com paring the new rules with those in the existing Italian
treaties and discussing the interaction with dom estic anti- abuse
rules.

Follow us on our website www.tax.org.uk and Twitter
@CIOTEuropeTax for the latest updates on topics and
speakers or join our Facebook group. We also have a group
on LinkedIn.
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TURNOVER TAX

Virtual presence
I

n March 2017, the G20 Finance
Ministers asked the OECD secretariat
to re-establish the Digital Taskforce
set up under the Base Erosion and Profit
Shifting project. The taskforce was asked
to produce an interim report for April 2018
and a final report for 2020.
That pace has apparently proved too
slow for France (one of the co-chairs of the
taskforce). Prior to the informal ECOFIN
meeting in Tallinn on 16 September, France
persuaded Germany, Italy and Spain to
sign a letter calling for the introduction of a
turnover tax on digital companies providing
services in a country without a taxable
presence there. This would be similar in
concept to the so-called equalisation levy
introduced by India on digital advertising. By
the time of the meeting a further six countries
(Greece, Bulgaria, Romania, Slovenia, Austria
and Portugal) had also signed up. The
European Commission is expected to publish
shortly a policy paper on the tax contribution
of large technology companies and ‘the
manner in which their activities can elude
traditional systems of taxation’.
There are several challenges in a
turnover tax. The basic economic question
is that it can deter companies from
operating at all, or bear unduly on those
with low profits. Turnover taxes are used
in the online gaming sector. Gaming is
regulated in many countries and several EU
states, including the UK, have followed this
up with a requirement that online gaming
companies pay a turnover tax based on
national sales. The practical challenge is
that a high rate can prevent businesses
from operating at all. The Financial Times
noted that one online company withdrew
completely from the German market as
the tax would have pushed it into losses.
Equally, an unduly low rate might not raise
much money at all. It’s almost impossible
to design a tax on sales to act as a proxy
for a tax on profits – sales less costs.
One partial solution to this might be
only to apply the turnover tax to companies
which did not have a taxable presence in the
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country – or allow the levy to be creditable
against domestic corporate income tax. This
could have the effect of turning a salesbased tax into a profits-based tax, which
is economically less distortive. The EU has
additional questions to deal with, though.
Firstly, there is supposed to be only one
tax levied on turnover: VAT. Secondly, state
aid rules need to be considered. Hungary’s
advertising tax breached state aid rules
because it applied a higher rate to large
businesses compared to small businesses.
This entirely logical position unfortunately
offered illegitimate aid to part of the market.
Finally, freedom of establishment is relevant,
as Italy found out when it tried to mandate
that digital advertising platforms needed
to establish a taxable presence in Italy. No
doubt the Commission’s forthcoming paper
will need to address these issues – and there
is also recognition that not all member states
may wish to move ahead with this plan. The
EU’s enhanced cooperation process allows
a sub-group to take a measure forward,
provided it does not bear adversely on those
states which do not participate. A minimum
number of nine is needed.
The ECOFIN debate also covered what
some see as a better long-term approach:
the adoption of a digital, or virtual,
permanent establishment as a taxable
presence. Global rules, as reinforced by the
G20/OECD Base Erosion and Profit Shifting
project, require a physical presence before a
taxable presence arises. However, the digital
world could mean that companies without
physical infrastructure in a country could
offer digital services there. As the world

digitises, it may no longer be acceptable to
limit definitions of taxable presence to the
activities of the group’s employees or agents.
Advocates of the Virtual permanent
establishment (PE) approach see this as
retaining the focus on allocating taxable
profits based on value creation. They adopt
a new factor to define value, though: the
location of users or customers.
Taking this idea forward will not be easy.
Perhaps we can agree that the presence of
a large customer or user base adds value
to some digital activities. Some activities
benefit enormously from scale. However,
today’s digital world may have a separation
between users – who pay nothing for the
service – and advertisers, which get access
to a much better-defined base of potential
customers. Should the Virtual PE be defined
by reference to users, or to advertisers? How
should profit be allocated to a Virtual PE?
There are well-tried methods of assessing
value in the physical world, based on the
functions that a multinational conducts in
each location. Finding value virtually is not
at all obvious, even if intuitively value may
be perceived. Perhaps a defined percentage
of global profit should be used. Trying to
find value based on intangible assets looks
unrealistic, since there is no accepted
method to value users in a manner linked to
current year profits.
The other major issue is that the
definition of taxable presence is set out in
the world’s 3,000 double tax treaties – which
override national law. New definitions will
need a fair amount of global consensus if
they are to be adopted.
OECD Secretary General Angel Gurria told
the EU finance ministers ‘It is critical that we
continue a globally inclusive dialogue on the
tax challenge of the digital economy.’ Much
more debate will be needed if an effective
way forward is to be agreed.
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Bill Dodwell considers EU and global developments on
taxing digital services, including possible new taxable
presence rules
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KEY POINTS
zz
What is the issue?

The OECD’s BEPS recommendations
have changed the rules around how
businesses define IP and the related tax
consequences.
zz
What does it mean to me?
A description of businesses’ IP
strategy is now necessary as part of
the BEPS documentation disclosure
requirements.
zz
What can I take away?
The changing rules will require businesses
to review their entire business models to
avoid material risks of added tax.

he Organisation for Economic Cooperation and Development (OECD)
base erosion and profit shifting (BEPS)
project has changed the rules around the
recognition of intellectual property (IP) and
related remuneration. Rather than being
defined in the traditional sense by legal
ownership and funding, the value of IP is
now considered to be created by people
functions that carry the responsibility for
making key management decisions. It is
important, therefore, that companies review
their IP business strategy – not only because
the tax consequences around IP may have
changed, but also because a description of
the IP business strategy is now necessary as
part of the BEPS documentation disclosure
requirements.
Organisations that view the impact of the
OECD’s BEPS project as only a tax compliance
issue could be at a competitive disadvantage
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to those who see it as an opportunity to
rethink their business and what is really
driving value. Each organisation will have
to make its own evaluation of the many
potential impacts of the BEPS initiative on
its global business. Different sectors will
be affected to varying degrees by different
BEPS measures, and industries that typically
have significant investment in research and
development (R&D) and IP will have very
different concerns compared with sectors for
which IP investment is less material.
The status of all kinds of IP is becoming
increasingly important to business.
Intangibles typically contain a company’s
value drivers and frequently the majority of
total value. Further, intangible taxation is
at the very heart of the BEPS project, which
is very much focused on aligning taxation
with value creation as conceptualized by the
OECD. That being considered, there are three
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key changes to consider in the area of IP as a
result of BEPS:
zz
The adjustment in the definition of IP and
what that amounts to
zz
The rule changes on who is entitled to the
income deriving from IP
zz
The information companies will now need
to provide relating to IP
Let’s take a look at how each of these will
impact businesses.

A new definition of IP is emerging
under BEPS

The OECD has introduced a much broader
definition of IP. Regarding transfer pricing,
an intangible is much broader than legally
protected rights. Using the language of
BEPS, intangibles can be classified as ‘easy
to identify’ (i.e., classic registered rights,
patents, trademarks and domain names) and
‘hard to identify’ (non-registered intangibles
such as know-how, marketing intangibles,
distribution networks and goodwill). BEPS
will therefore require business leaders to
look at their organisations through a new
lens and to learn new skills to respond to
these changes.
It is likely that in many companies
– even in sectors such as real estate or
investment banking – some of the drivers
of value will be intangible. Indeed, many
companies’ competitive edge may be
provided by intangibles, such as algorithms
and knowledge processes. As the world
increasingly connects socially, it may be
argued that new value drivers will not so
much be those that are easy to identify,
but rather those more likely to be hard to
identify – such as corporate purpose, culture
and diversity, key relationships, sustainable
supply chains, and user communities.
Notably, organisations need to take steps
to ensure that their IP strategy takes into
account the changing tax focus on value
creation that the OECD requires in the area
of intangibles. And R&D, marketing and
other core processes could now lead to the
creation of intangibles that will be recognized
for transfer pricing purposes where they
were not regarded before.

Rule changes on income entitlement

Once a business has defined intangibles
under this new model, it is important to ask
who should receive the income from the
intangible.
It is clear that legal ownership is the
starting point of any analysis, but mere
ownership of the intangible is not enough
to be eligible to receive the all profits.
To determine entitlement, organisations
need to establish who is controlling the
‘important’ functions related to the asset,
by taking stock of the so-called DEMPE
functions: development, enhancement,
maintenance, protection and exploitation.
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Such analysis has to be based on the actual
conduct of the parties.
The DEMPE construct is the means
by which the OECD proposes to evaluate
ownership for transfer pricing purposes.
The view is that if a legal owner is to
be considered to earn all of the returns
associated with exploitation of an intangible,
then it must perform all of the functions,
assume all risks and contribute all assets
related to the development, enhancement,
maintenance, protection and exploitation
of the intangible. If the legal owner does
not meet these criteria, then other entities
controlling and performing ‘important’
DEMPE functions should be compensated
and consequently should earn a return
related to the intangible. This does not
mean that physically performing these
roles is always necessary, but oversight and
control of these functions will determine the
entitlement to the intangible related return.
In practice, however, it may be a
challenge to determine what an ‘important’
function actually is. The OECD’s guidance
is explicit in the questions and criteria
to be applied in this regard, but the fact
finding will likely throw up a series of grey
areas. Ultimately, organisations need to
understand what relative contribution each
function makes to the value chain. It is clear,
therefore, that analysis and monitoring of
the value chain will be critical.

The ‘master file’: disclosure of IP across
the entire business
The OECD has proposed that companies
should prepare documentation to be
disclosed upon request, or with each
subsidiary’s tax return, using a unique
document referred to as the master file,
thereby providing an overview of the entire
business group. The required information
will include a list of the group’s intangibles
and details relating to which of these
are driving value. Also required will be a

section that describes the group’s intangible
strategy, outlining how intangibles are
managed.
Often, organisations do not have a clearly
articulated strategy to cover intangibles, and
certainly not those intangibles that are hard
to identify. It will be interesting, therefore,
to see how companies will approach
compliance with this requirement.
Tax authorities around the world will
not just look at the IP and IP strategy of a
company, but they will also compare an
organisation’s IP information with that of
its competitors. Organisations may have to
explain why their competitors list certain
IP information that perhaps they don’t. In
addition, a business’ list of IP, together with
its IP strategy, needs to be consistent with
global transfer pricing policies and outcomes
around the world.
Creating an IP strategy is not only
relevant for compliance purposes; it also
offers benefits. For example, it will give
management a higher level of awareness on
specific areas of value. And in some cases,
it may actually lead to different investment
choices and allocations of capital, perhaps
away from one business area or product with
low value contribution towards others with a
higher value.
The changing rules under BEPS will
require organisations to review their entire
business models to avoid material risks of
added tax and to reconsider what is driving
value. This requires input from all business
functions, not only tax teams. Organisations
exhibiting best practices are managing
intangibles – and IP – from the executive
management team and seeking early input
in the decision-making process from an
essential range of functions.
The views reflected in this article are the
views of the authors and do not necessarily
reflect the views of the global EY organisation
or its member firms.
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KEY POINTS
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zz
What is the issue?

Since 2010, the Office of Tax
Simplification has made over 450
recommendations on ways of
simplifying the tax system and
examined a number of areas where
longer term thinking is required.
Emerging issues, such as the best way
to tax the Gig Economy have also been
addressed.
zz
What does it mean to me?
As it seems to be inevitable that
the tax system becomes even more
complicated over time, we need to
continue to look for ways in which the
experience of those interacting with the
tax system can be improved through
simplification.
zz
What can I take away?
The OTS welcomes comments on the
future work programme as well as
suggestions as to where opportunities
might lie. The everyday experience of
tax advisers and their clients will offer
plenty of good ideas and we would be
delighted to hear about them!

Fighting the
good fight
Paul Morton provides an update on the future
plans of the Office of Tax Simplification

T

he Office of Tax Simplification
(OTS) is the independent adviser
to the Chancellor on simplifying
the tax system. This article looks back
at the work of the OTS and sets out the
priorities for future work. The hallmark
of the OTS is its engagement with
stakeholders in the tax professional
community, the business world, within
HMRC and HM Treasury and among
taxpayers and we warmly welcome
thoughts on our work programme as
well as suggestions as to other areas we
might look at.
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What is the OTS?

We believe that the OTS is the first and
only organisation established anywhere
in the world with the sole aim of bringing
a systematic and thoroughly researched
approach to tax simplification. Having
been created in July 2010, the OTS was
put onto a statutory footing last autumn
by sections 184 – 189 of the Finance Act
2016 and SI 2016/113. We have a new
and broader remit to report on areas
when requested by the Chancellor but
also to report on other areas which we
feel warrant attention. Although the OTS
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is part of HM Treasury it is independent
in that it represents its own views and
not those of Government.
We are governed by the OTS
Board which includes members from
HM Treasury and HMRC and four
independent directors. Our Chair,
Angela Knight, brings experience as
a Treasury Minister as well as wide
business knowledge. Our Head of Office,
David Halsey, and OTS team have long
experience from HMRC, HM Treasury,
large and small professional firms and
business. In fact it is our mix of different
backgrounds in tax that we see as one
of our greatest strengths. Looking back,
I note our appreciation of the Rt. Hon
David Gauke MP, now Secretary of State
for Work and Pensions, for his support as
a Treasury Minister and to John Whiting
CBE for so successfully leading the OTS
from the outset until earlier this year.

The published work of the OTS

We publish three kinds of report,
comprising formal reports which offer
practical recommendations in defined
areas of the tax system, analysis which
shines a light on challenging structural
issues to inform and widen the debate on
these areas and Focus Papers which draw
together insight into the implications for
tax simplification of societal, economic
and business changes, such as our Focus
Paper on the Gig Economy. We are
particularly well placed to research and
report on difficult topics which might not
fit into a particular area of responsibility.
Some of our more notable
recommendations include the removal of
the requirement on employees to file an
annual benefits return (P11D), the option
to calculate profits on a cash basis,
which is now used by more than a million
of the smallest businesses and the
abolition of Class 2 national insurance
contributions. We have also looked in
depth at the alignment of income tax
and national insurance contributions and
explored some of the difficult issues this
raises including the enormous number
of people who would pay more under
a more aligned system, as well as the
equally enormous number of people who
would pay less!
To date, the OTS has published around
45 reports and papers and made over
450 recommendations. Over half have
been accepted and another quarter
remain under consideration. The OTS
is deceptively small, having around 10
to 12 staff members, many of whom
work part-time. However, our role is to
provide advice and to stimulate debate
so where recommendations are accepted
it will be for HM Treasury and HMRC to
take forward the implementation.
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Our most recent reports include those
on the Corporation Tax Computation,
paper Stamp Duty and Disincorporation
Relief as well as our first Annual Report.
Earlier this year we published our papers
on Complexity, including an update on
the Complexity Index.
It is perhaps worth touching in a
little more detail on the Corporation Tax
Computation. Our recommendations fell
into four categories:
zz
Simplifying corporation tax for smaller
companies,
zz
Aligning corporation tax more closely
with the accounts, including reform
of the schedular system which seems
from today’s perspective to be
somewhat historic,
zz
Aligning the corporation tax more
closely with the accounts for capital
expenditure which means relying
more on the accounts depreciation
and less on separate computations of
capital allowances, and
zz
Two areas specific to large and
complex businesses comprising
earlier and more open consultation
as part of a CT roadmap and further
communicating and embedding the
role of the Customer Relationship
Manager.
We noted in our paper Stamp Duty
report that for certain transactions it is
still necessary, in exceptional cases, for
documents to be carried to Birmingham
to be physically stamped, in some cases
several hundred times, the largest stamp
being worth £1 million, and then brought
back to London, all on the same day.
We recommended that the stamp duty
process be fully digitised, as it already is
for stamp duty land tax and stamp duty
reserve tax, and that the rather elegant
stamping machines be retired. We also
recommended that the legal obligations
on a company registrar be amended
so that the books of the company can
be updated on sight of a transaction
reference rather than a stamped stock
transfer form. We propose that stamp
duty become an assessable tax rather
than in a sense a voluntary tax and there
are other, somewhat more technical
recommendations.

How we develop our programme

We maintain a pipeline of proposals
for future work comprising projects for
the forthcoming year, a wider range of
projects to consider over the next three
years and longer term ideas to guide our
thinking over the longer term. Given that
we have quite limited resources we aim
to focus our efforts on those measures
which would benefit the greatest
number of people on the largest number

of occasions. At the same time, we will
not ignore an opportunity to secure a
‘quick win’ which might benefit a smaller
number of stakeholders but which would
achieve a useful outcome. We will also
consider areas where simplification is
clearly necessary even if the numbers
affected are smaller and the task is
harder, areas perhaps where it is just
‘the right thing to do’.
Historically, we have taken a keen
interest in the quantity and quality of
tax legislation. While we will continue
to do so, we do not feel that the size of
the tax statute book should be seen as
one of our ‘key performance indicators’!
Unfortunately, it seems quite likely
that the volume of tax legislation will
continue to grow but if the experience
of those interacting with the tax system,
at least members of the general public,
can be improved it might be argued that
there would be less concern about what
was going on ‘under the bonnet’. We
welcome views on this.
The OTS has always focussed as
much on the administration of taxes as
on the legislative framework and this
will continue. The experience of those
interacting with the tax system, whether
as private individuals, businesses
or advisers will continue to inform
and motivate our work programme.
Perceptions are important as they
may determine whether a feature of
the tax system works as intended.
For businesses, it is vital that tax
administration doesn’t unnecessarily
inhibit productivity and efficiency.
To inform our ongoing work we are
particularly interested in hearing from
taxpayers about practical challenges
they face in dealing with their tax affairs.

Our future plans

Later this year we look forward to
publishing our first report on VAT. There
are a number of areas where we expect
to be able to make recommendations.
Perhaps the most notable issue is the
impact of the VAT registration threshold,
now £85,000 per annum. It seems that
really significant numbers of businesses
are held back from growing because
they do not wish to exceed the threshold
and to have to register for VAT. We will
be exploring the impact of this and
considering various ways of smoothing
the impact of the threshold as well as
the potential implications of a higher or
lower threshold.
We are examining the tax issues
which impact on businesses at key
points in their life cycle, from the point
of inception, to growing a business by
taking on the first employee, to the first
cross border transaction, to seeking
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outside capital for the first time and
finally to the point at which a business
may be sold or passed on to the next
generation. This may lead on to further
work on the reliefs available for raising
capital. Our thinking is that looking at
the interaction of taxes at key events in
the life cycle of a business will expose
practical issues in a clearer light than
when we look at a particular tax.
Similarly, we are interested in key
events in the lives of individuals in terms
of the various taxes which can impact
and interact. In this context, we will be
looking at savings and investments.
Following the recommendations
in our review of the Corporation Tax
Computation, we will be looking in much
more depth at the possibility of replacing
capital allowances with accounts
depreciation, perhaps for smaller
businesses or perhaps on a broader
basis.
We are particularly interested in
the role which technology might play
in making the user experience of those
interacting with the tax system better.
We are observing how technology is
used elsewhere in the world and learning
about some of the recent developments
in technology such as robotics, artificial
intelligence, distributed ledgers and big
data analytics. We are engaging with

PROFILE
Name Paul Morton
Position Director
Company Office of Tax Simplification
Email Paul.Morton@ots.gsi.gov.uk
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HMRC on making tax digital and their
wide-ranging work on the customer
experience. We expect that work will
continue on the Gig Economy and on the
digitalisation of the economy in general
where new challenges and complexity
are emerging.

How you can help

Our longer-term work programme
will continue to evolve and develop
and we always welcome views and
suggestions. We always find that input
from tax professionals is valuable
and where possible we particularly
welcome thoughts from taxpayers too.

We are fortunate, in the UK, to have
one of the most knowledgeable tax
professional communities in the world
but perhaps this means that individual
taxpayers and those running small
businesses will still see tax issues in a
fresh way which tax professionals may
have forgotten!
The OTS is an important, perhaps
even unique, conduit into government
for any and anyone who has a concern
about tax complexity. This direct line
to key decision makers means that
input from our stakeholders can reach
those at the heart of the policy-making
process.

www.spiramus.com
Employment-Related Securities and Unlisted Companies (Third edition)
by Ken Moody
ISBN 9781910151501 (pbk), 9781910151518 (PDF) – 408 pages – £59.95

Written with mainly private or unlisted companies in mind and explains in depth how the
employment related securities (‘ERS’) rules in ITEPA 2003, Part 7 apply to employee share
acquisitions generally.

Employee Reward Structures (Sixth edition)

by Jackie Anderson
ISBN 9781910151389 (pbk), 9781910151396 (PDF) – 484 pages – £125.00
A comprehensive guide to the tax treatment of executive reward packages, from
recruitment to termination. Includes a comprehensive glossary of terms, checklists and
ﬂowcharts.

Taxation of Small Businesses (2017–2018)

by Malcolm James
ISBN 9781910151600 (pbk), 9781910151617 (PDF) – 480 pages – £89.95
A practical guide to all aspects of direct taxation of small businesses in one volume. It is ideal
for sole practitioners and small partnerships, but will be a handy reference guide for all tax
advisers.
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GDPR

Taming the
Wild West

Michael Stout, Garreth Cameron, and Sarah Williamson
consider the impact of the General Data Protection
Regulation and how advisers should prepare

I

t used to be if a hacker attacked a
business and exposed customer details,
the greatest loss was a temporary dip in
reputational value.
Of course, some companies went out of
business, but a number of major internet
brands have endured the embarrassment
of having customer details stolen due to
inadequate information security. Whether it
be proprietary technologies or outsourced
services, if a company could survive the
embarrassment of a data breach, in time and
given the right strategy and spin they could
turn it around, the hack would fade from the
public memory, and they could thrive once
again.
Next May, Friday 25 May to be exact,
the General Data Protection Regulation
(GDPR) comes into full effect. Friday 25 May
2018 is not to be ignored. 25 May 2018
should be repeated ad nauseam to your
clients as the introduction date of a new
business risk applicable to every European
organisation that controllers and processes
the information of private individuals.
By the end of April 2018, clients should
have a sense of reassurance in their GDPR
preparation. Otherwise, they should have
fear and take immediate action before it is
too late.
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KEY POINTS
zz
What is the issue?

Organisations storing personal information have an increased responsibility to
protect their systems against data breaches. GDPR provides new opportunities for
cyber criminals.
zz
What does it mean for me?
Nefarious rivals can use HaaS (Hacking as a Service) against competitors to create
GDPR violations. Extortionware will likely become a major threat to business after
May 2018.
zz
What can I take away?
A system threat analysis should be part of any GDPR implementation plan.
The Age of Privacy Rights will not be
kind to those who ignore it. No longer can
companies and organisations in Europe
throw their proverbial hands in the air and
say they messed up. Their mess up, their
negligence, their lack of safeguards to
protect the private details of individuals held
in their databases and systems will come
at a financial cost. Data breaches aside,
not abiding by the GDPR can also destroy a
business.
Hopefully, you have heard it before,
companies and organisations can be fined
the higher €10,000,000 or 2% of global
turnover and depending on the violation it
could exceed €20,000,000 or 4% of global
turnover. GDPR is not something to ignore or

delay: 25 May 2018.
From a hacker perspective, nothing
changes. The hacker has never cared about
the consequences to a target of a successful
data breach. They will continue to attack
systems. They will not stop exploiting
databases and harvesting private details just
because of a new law.
In fact, the threat of fines creates new
opportunities for hackers to expand their
craft of system exploitation.
In the Wild West of Cyberspace, it is not
unfeasible for someone to tip off a hacker
about the intimate details of a company
or organisation’s system. A disgruntled
employee, contractor, or competitor
might post information on the Darknet on
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the victim and allow them to view the attack
and provide some stolen records.
They then make an offer. It is a
conservative number to encourage the
victim to pay-to-go-away.
zz
$250,000 in bitcoins in the next 24-hours
zz
$500,000 in bitcoins in the next 48-hours
zz
$1,000,000 in bitcoins after 72-hours
zz
After 96-hours, we send the dossier to
the ICO.
Considering an ICO fine in the millions
of Euros, $250,000 would undoubtedly be
tempting.
I have no doubt cybercriminals are already
planning for 25 May 2018. The attack vector
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of extortionware is surely in the testing
phase or already deployed.
In itself, this should be cause for concern
to data controllers and processors. Under
GDPR, the ICO will not view a data controller
or processor as a victim of a cyber attack,
but as the responsible negligent party whose
action or lack of action allowed the hack to
be possible.
The risk to business is no longer merely
the embarrassment of having one’s system
hacked. The consequences of mishandling
the private details on individuals carry
financial implications that will cause some
companies and boards significant discomfort
and force others into bankruptcy.
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a tempting target hoping it will be of
interest to a hacker and results in causing
the organisation embarrassment and
harm in the form of a debilitating GDPR
fine.
A more targeted approach would be a
competitor hiring the services of a hacker
to attack their rivals. Hacking as a Service
(HaaS) has been around for a long time.
Although the term is relatively new, the
idea of hiring a hacker to attack a rival and
cause them harm is an old game.
The new game, or attack, is the idea
of extortionware. Extortionware is
similar to the ransomware attack know as
Doxing. A Doxing attack is when a hacker
compromises a system and threatens to
release private information found on the
target system unless the victim makes a
payment.
Enter the GDPR twist: imagine a
scenario when a hacker gains access to
data controller or processor’s system.
They record their hack as proof of the
victim’s vulnerability. The also syphon off
all customer records from the victim’s
database.
Instead of going public, they contact

GDPR

Why organisations
should act now to
prepare for GDPR

We have always preferred the carrot to the
stick. We’ve highlighted a few points for
organisations below but our guide–12 Steps
to Take Now (http://tinyurl.com/j492h8x) is
really the best place to start:

Individuals’ rights

One of the main changes for businesses will
be the way subject access requests (SARs)
are dealt with. Subject access is a person’s
right to access information held about them,
which could be client records. The new law
gives less time to respond to these requests,
information must be provided without delay
and at the latest within one month. In most
cases, organisations won’t be able to charge
a fee. There’s more on these and other new
rights on the ICO’s website http://tinyurl.
com/l99wgdr).

PROFILE
Name Garreth Cameron
Position Group Manager, Policy and Engagement team (private sector)
Company The Information Commissioners’ Office
Profile The ICO is the UK regulator for data protection and information rights with the
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available. Garreth works within the Policy and Engagement team focusing on the
business and industry sector.

T

he GDPR is the biggest change to data
protection law in a generation. While
it builds on the previous legislation,
it brings a 21st century approach to the
processing of personal data, providing much
more protection for consumers, and more
privacy considerations for organisations. The
GDPR comes into effect on 25 May 2018 in
the UK via the Government’s Data Protection
Bill. So with just under one year to go, there
is no time to delay preparing for it.
Consumers and citizens have stronger
rights to be informed about how
organisations use their personal data under
GDPR. They’ll have the right to request
that personal data be deleted or removed
if there’s no compelling reason for an
organisation to carry on processing it. And
they’ll have the brand new right to data
portability: to obtain and port their personal
data for their own purposes across different
services.
The GDPR will include new obligations for

Data breaches

Businesses will need to report certain data
breaches to the ICO within 72 hours of
becoming aware of it and in some cases,
where the breach is considered high risk,
to the individuals affected. Read more on
breach reporting under GDPR at http://
tinyurl.com/lxb6cdw.

businesses around consent and data breach
reporting. Consent will need to be freely
given, specific, informed and unambiguous,
and businesses will need to be able to prove
they have it if they rely on it for processing
data. They’ll have to ensure that specific
protections are in place for transferring data
to countries that haven’t been listed by the
European Commission as providing adequate
protection, like Japan and India.
The ICO will have the power to impose
fines much bigger than the £500,000 limit
under the current Data Protection Act the
maximum being £17 million or 4% of global
turnover under the new law. The GDPR
gives regulators the power to enforce in
the context of accountability too – data
protection by design, failure to conduct a
data protection impact assessment, DPOs
and documentation. The ICO’s commitment
to guiding, advising and educating
organisations about how to comply with
the law will not change under the GDPR.

Data protection impact assessments
(DPIA)

The Professional Rules and Practice Guidelines say that members should implement a
policy for retention of documents and records in their files. These policies will need to
be updated to reflect GDPR.
The updated money laundering regulations (The Money Laundering, Terrorist
Financing and Transfer of Funds (Information on the Payer) Regulations 2017) also deal
with data protection issues. As set out in Regulation 40 (5) any personal information
obtained for the purposes of the regulations must be deleted after five years from the
end of a business relationship unless
zz
The business is required to retain it under statutory obligation, or
zz
The business is required to retain it for legal proceedings, or
zz
The data subject has consented to the retention.
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FROM THE CIOT/ATT PROFESSIONAL STANDARDS TEAM

A data protection impact assessment (DPIA)
can help businesses identify the most
effective way to comply with data protection
law. It allows any problems to be identified
and fixed at an early stage. The ICO’s GDPR
accountability and governance guidance
(http://tinyurl.com/glyufx8) cover the new
requirements.
The ICO remains committed to helping
organisations to improve practices and
prepare for the GDPR. For small and
medium size businesses, we’ve launched a
revamped data protection self-assessment
toolkit (http://tinyurl.com/y8p256tk), which
includes a checklist to help you get ready for
the GDPR.
Our GDPR guidance updates are
published regularly on the ICO’s website,
DP reform (GDPR) (http://tinyurl.com/
mp6s266). Organisations can also sign
up to our newsletter (http://tinyurl.com/
ybxatqns) for the latest information
or follow the ICO on Twitter at @
ICONews.

In addition, under Regulation 24 and training —
(1) A relevant person must—
(a) take appropriate measures to ensure that its relevant employees are
(i) made aware of the law relating to money laundering and terrorist financing,
and to the requirements of data protection, which are relevant to the
implementation of these Regulations.
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The ‘Tripadvisor effect’: how to
prepare for the shift in power
from firms to consumers
P
rofessional services firms have only
nine months to go to get to grips
with the requirements of the new
GDPR before it comes into force. The
much publicised fines – up to €20 million
or 4% of global turnover whichever is the
higher – together with the more onerous
test for consent and the so called ‘right
to be forgotten’, have caused alarm bells
to ring for many. Despite this, a large
number of organisations have still not
embarked on their GDPR compliance
projects. We spoke to 30 in-house
lawyers for our recent GDPR White Paper
– including in professional services firms.
Ten per cent weren’t at all prepared,
none were fully prepared, and the rest
fell on a varied perspective in between.
For tax practices, operating in a
regulated environment, confidentiality
obligations and duties of professional
conduct mean that they should be
accustomed to looking after their client’s
data. They should therefore already be
some way along the path to achieving
compliance but there will still be some
challenges along the way.

Accountability and Transparency

Although existing data protection
legislation is very much outcomesbased with penalties for failure to
comply, the GDPR goes much further.
The accountability principle means
organisations need to not only comply
but demonstrate compliance. Data
protection needs to be embedded into
an organisation’s practices, systems and
procedures, requiring comprehensive
but proportionate governance measures

PROFILE

Name Sarah Williamson
Position Partner
Company Boyes Turner
Tel 0118 952 7247
Email swilliamson@boyesturner.com
Profile Sarah Williamson is a Partner at specialist technology and
innovation law firm Boyes Turner. She is an experienced adviser on complex technology
related projects, and heads up a team advising clients on data protection and security issues.

for all data protection activities. These
are the concepts of ‘privacy by design’
and ‘privacy by default’ –recognised and
expected within the GDPR.
Firms will need to consider whether
they need to appoint a Data Protection
Officer as well as implementing measures
such as privacy impact assessments and
record keeping. They will also need to
review any supplier agreements that
involve the processing of personal data
such as hosting and SaaS agreements.
Under the GDPR there is an obligation
on controllers to exercise a high degree
of care in selecting any third party to
carry out data processing activities on its
behalf. The GDPR also mandates certain
contractual provisions to be included in
the agreement. Much fuller due diligence
of suppliers will become essential.
With direct obligations placed on
processors as well as controllers under
the GDPR, negotiations with suppliers
are set to become more protracted with
suppliers seeking to limit their liability in
the face of the significant fines. And for
firms which use cloud servers in the US
to store or transfer confidential data

www.taxadvisermagazine.com | October 2017

there is an added complexity which must
be grappled with sooner rather than
later.

Data Subject Rights

One of the main aims of the GDPR
is to address rapid technological
advancements and unprecedented global
flows of data. These developments have
given rise to the need to strengthen the
rights of individuals and the protection of
their personal data. The GDPR therefore
affords individuals enhanced rights.
Some rights already exist under current
data protection legislation such as the
right of access and the right
to rectification. There
is now a broader
right to
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Whilst on the one hand professional
service firms are bound to maintain full
records for a minimum period of time,
the GDPR requires firms to only hold
the minimum that is necessary and for
no longer than is necessary. Another
possible area of tension in the financial
services sector comes in the form of
MiFID II – which mandates the recording
of any telephone conversations or
electronic communications intended to
lead to a transaction and to retain the
recordings for 5 years. It is unclear how
to square this with requirement to not
hold data for longer than necessary for
the purpose for which it was collected
but is something that firms need to
consider in advance of May 2018.
Firms must start to take action
now. As a starting point, firms need to
establish a full understanding of the
personal data that they hold, the lawful
basis on which they hold that data and

© IStockphoto/YinYang

erasure under the GDPR without any
requirement for the processing to cause
unwarranted and substantial damage or
distress.
For professional services firms the
right to erasure on initial glance appears
to present a conflict with other laws and
regulatory requirements by which they
are bound and which require them to
retain client data for a specified period.
It is important to note though that the
right to erasure is not absolute and only
applies in specific circumstances. Most
specifically, the right of erasure can be
refused for specified reasons including
for ‘compliance with a legal obligation
which requires processing by Union or
Member State law to which the controller
is subject’.
Other areas of tension between the
GDPR and regulatory requirements
include the principles of data
minimisation and storage limitation.
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what they do with the data. This should
include how long they hold the data for
and where it is held and transferred to.
They should also review their supplier
agreements and the procedures they
have in place to meet the strict 72 hour
breach notification requirement and to
satisfy the enhanced data subject rights.
Consumer awareness around GDPR
is already gathering speed. But with
substantial PR campaigns being prepared
by the ICO and consumer groups,
consumers are certain to be considerably
more clued up on their rights by next
May. The shift in power from firms
to consumers has the potential to be
as great as the impact of disruptive
technology innovations like TripAdvisor
and Amazon reviews.
The final word, though, should be an
optimistic one. Organisations have an
opportunity to turn GDPR compliance to
their advantage. Lack of preparation will
inevitably have a disruptive effect. But
organisations with a full understanding
of the requirements under the GDPR
– particularly those engaged in highly
personal and sensitive services like
processing detailed financial information
and providing tax advice – could
reap real benefits through enhanced
reputation and customer trust.
The white paper, GDPR: Getting
ready for data’s new dawn can be read
here: http://www.boyesturner.com/ourexpertise/gdpr
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KEY POINTS
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zz
What is the issue?

The proposal form is your opportunity
to present your business to insurer in
the best possible light. It is not merely a
form filling exercise.
zz
What does it mean to me?
If there are questions that you are not
sure about, don’t just tick the box Yes
or No, put an explanation. Insurers will
usually prefer to have more information
than less. You have to be honest and
truthful.
zz
What can I take away?
The more information that you can give
Insurers at the proposal stage, and the
more accurate that information is, the
less likely it is that any policy points will
arise.

A

previous article, ‘Better protection’,
in the March 2017 issue of Tax
Adviser, explained how to avoid
problems in professional negligence claims.
It discussed how to avoid professional
negligence claims arising, and looked at
what to do if the worst happens and a
professional negligence claim arises. And in
that event, what should be done to avoid
problems arising with your professional
indemnity insurer.
The relationship between the
professional (‘the insured’) and his insurer
is an important one. At the heart of that
relationship lies a key document, ‘the
proposal form’. The proposal form is the
document by which the Insured enables
the insurer to know who he is, what he
does, how he operates. It is the insurer’s
one opportunity to get to know the

An open
book
Karen Eckstein provides guidance on why being
transparent and forthcoming on the proposal
form for PI insurance will help you avoid
problems in the long run

insured and understand the nature of the
insured’s business. It is his window onto
the insured’s method of operating, his best
first chance to understand the insured.
Many Insureds see this form as ‘a bit of
a pain’. They see it as a bit of a ‘form filling
exercise’, something that has to be got
through as quickly as possible, so that they
can buy the necessary insurance as cheaply
as possible to enable them to continue in
practice.
In my view, that approach is a mistake
and gives rise to problems going forward,
and I hope this article will address those
issues.
Many insureds do not understand the
nature of the relationship between the
Insurers and the broker and themselves.
They think that the broker and the insurer
are one and the same. Many insureds ‘go
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direct’ to an insurer and do not have the,
often invaluable, assistance that a broker
can provide. A broker’s assistance can
be extremely helpful, particularly when
policy issues arise; or when a claim is
made. A broker can also be very helpful
in completing the proposal form, or when
queries arise on the proposal form. In this
article both an Insurer and a broker discuss
issues arising on the proposal form, and
their unique perspectives on the proposal
form are illuminative.
In ‘layman’s terms’, the insurer is there
to provide the product that the Insured is
purchasing. It is the insurer who will pay
out on any valid claims made, in the event
that the same becomes necessary.
It is the insurer, therefore, who will
want to know as much as possible about
the Insured when considering the proposal
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Form. The insurer, therefore, will have
drafted the proposal form wanting to
understand how the insured operates,
what sort of work he does, what sort of
claims history he has had, what systems he
operates, what staff he has.
The questions that the Insurer has
put on the proposal form are designed
to enable the insurer to assess the risk
that he is taking on when he agrees to
provide insurance. Given that even a fairly
straightforward mistake can give rise to
a claim costing hundreds of thousands of
pounds, if not more, it is not unreasonable
for the insurer to want to have a fairly good
understanding of the insured’s business,
not just the sort of work undertaken,
but who is in the business and how they
operate themselves.
The broker acts for the insured, i.e.
the professional. Although the broker will
have good relationships with a number of
insurers, his role is to act for the Insured.
He will, therefore, be able to assist the
Insured in the completion of the proposal
form (and answer queries arising in that
respect). He will assist the Insured in
identifying the appropriate market to
place that insured’s risk. It may well be
that he is aware of three or four different
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Name Karen Eckstein
Position Legal director
Company Bond Dickinson
Tel 0113 290 4360
Email Karen.Eckstein@bonddickinson.com
Profile Karen is a professional indemnity specialist solicitor, who
specialises in acting for solicitors, accountants and tax advisors, particularly in the tax
and accounting arena. She acts for a number of professional indemnity insurers and
is also CTA/ATT qualified. She is also a longstanding member of CIOT/ATT professional
standards committee.
insurers who might be available in the
market place and he will use his expertise
to decide which is the best insurer (or
insurers) for that particular insured. If that
insurer has questions about the insured,
he will be able to best present the ‘risk’
to the insurer so as to maximise the
insured’s prospects of obtaining cover at
reasonable cost. He will be able to advise,
for example, on the level of excess that
the insured could take (the first amount
that the insured would pay in relation
to any claim), and also advise as to the
limit of indemnity that the insured might
wish to purchase (the maximum amount
that the insurer will pay in relation to any
claim). If an insured has, for example,

MORE THAN JUST TICKING ‘YES’ OR ‘NO’
Name Jasmine Brewer
Position Corporate Account Handler
Company Stackhouse Poland
Tel 01621 877960
Email jasminebrewer@stackhouse.co.uk
Many clients feel daunted or even offended at the thought of having to complete a
proposal form. It is important to remember that the more information you provide
your insurance broker and insurers with, the more we can fully understand your
business activities, how you really work and provide a policy which meets both your
requirements and is adequate for your exposure. Also under the Insurance Act 2015,
you have a new duty to provide a ‘fair presentation’ of your risk to insurers. This means
you must now clearly disclose every material circumstance which you, your senior
management or persons responsible for arranging your insurance, know or ought to
know following a reasonable search. A material circumstance is one that may influence
an insurer’s judgement over whether to take the risk and, if so, on what terms. If you
are in any doubt as to whether a circumstance is material you are advised to disclose it.
When completing ‘Yes’ or ‘No’ answers on a proposal form, do not feel like you
simply need to tick a box. If you have supporting information or are in-between a Yes/
No then we like to see answers written in the blank space at the back of the form, as
an appendix or underneath that question. Proposal forms are designed to collect key
information, but not all clients will fit a straight Yes or No.
Do not rush completing the proposal form and always provide as much information
as possible, even if there is not a question specifically asking for something, if you
feel this is relevant to your business it is always best to include it. Taking your time is
important as if there are mistakes we will need to come back with further questions
which slows the process.
Some common mistakes we see are as follows:
zz
Percentage splits which do not add up to 100%
zz
Where people are overly cautious and say ‘Yes’ to questions when they mean ‘No’ –
if you are unsure it is always best to include supporting details
zz
Turnover estimates/values left blank. We always need an estimated turnover for the
next 12 months (new business) or actual turnover for the last financial year (existing
company) as this is key to our calculations’
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a poor claims history (perhaps there
was a problem in the past that has now
been resolved) he will be able to present
that to insurers in the best possible
light (perhaps by explaining what steps
the insured has taken to put right past
problems).
As I hope I have explained, a broker
can be invaluable in assisting an Insured in
obtaining appropriate cover.
As mentioned in previous articles, there
is a need to survey the firm so that, when
completing the proposal form, the insured
is confident that they are reporting to
insurers that they are aware of all claims
and circumstances which might give rise to
a claim. Clearly, such a survey takes time
and therefore completing the proposal
form is not something that should be done
at the last minute. In my view, an insured
should be preparing for renewal at least
two to three months before the renewal
date, if not more.
What will you do if your insurer decides
not to renew? You need to be taking steps
early to ensure that your cover continues
and again, this is something that a broker
can assist you with.
The proposal form, therefore, is your
opportunity to ‘sell’ your practice to
the insurer, to present your business to
Insurers in the best possible light. It is not
merely a form filling exercise. If there are
questions that you are not sure about,
don’t just tick the box ‘Yes’ or ‘No’, put an
explanation. Insurers will usually prefer
to have more information than less. You
have to be honest and truthful (and see
what the broker says below). However,
this doesn’t prevent you from giving
further explanations where you think it is
appropriate.
Think about the language that you use.
Don’t be slapdash. This is your opportunity
to ‘market yourself’ to the insurer. Think
of it as a piece of marketing material. Be
careful and accurate.
If you have a relationship with another
professional, think about how you are
going to describe that relationship. Is it a
contractual relationship? For example, do
you have a referral arrangement, whereby
you refer clients to a third party and get
paid a fee? If so, describe it as such.
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INSURERS NEED TO UNDERSTAND YOUR BUSINESS
Name Charlotte Lawson
Position Development Underwriter
Company Hiscox
Tel 020 7614 5461
Email charlotte.lawson@hiscox.com
I endorse everything Jasmine says. Stackhouse Poland work closely with Hiscox.
Hiscox are always happy to try to provide cover to CIOT and ATT members. We
have worked closely with the CIOT and ATT working party on Professional Indemnity
Insurance over the years (having been a longstanding insurer to both bodies’ members
and a supporter of both bodies for many years) and feel that we have developed a good
understanding of the work undertaken by the members of both bodies. We value the
relationship that we have with Stackhouse Poland and CIOT and ATT.
When completing the proposal form, please provide as much detail as possible.
I would much rather know more about you, than less. Your answers do not need to
be binary. Especially when you are giving information about your business activities,
selecting ‘other business activities’ with no additional information is not helpful. The
more I know about you, the better it is and the easier it is for me to make a decision
about providing the correct cover for you.
If you do have to tick the ‘other’ box, please provide an explanation, because it
avoids me having to come back and ask more questions.
In terms of specific work, if you do provide offshore advice, please confirm whether
this is UK tax or non-UK tax. If it is the latter, please provide some additional information
and your experience in this field. Secondly, the question relating to solicitors is asking
whether you carry work out for any solicitors firms rather than individuals.
All too often I have to ask further questions. This is not critical in any way of the
member, it is just so that I can understand a bit more about you and your business. It is
not to challenge you, it is to help me understand you more.
Finally I frequently receive a proposal form, which is not signed or dated. In
order for me to be able to consider the proposal form, and to meet with my own
compliance obligations, the form has to be signed and dated prior to incepting a
policy. Therefore it is best if this is completed from the outset, again to reduce the
amount of outstanding queries.
Or is it the case that you recommend
clients to other professionals, because
you quite rightly recognise that they
require services that are outside your area
of expertise, but you do not receive any
reciprocity or referral fee for doing so?
If so, do not describe that as a ‘referral
arrangement’ (which has an entirely
different meaning and which will give rise
to queries by insurers). Recognising that
you do not have an area of expertise and
that you advise clients to seek alternative
expertise is a positive sign (insurers do
not like to insure people who act outside
their area of expertise). Falsely describing
that as a referral arrangement, however,
will give rise to unwarranted queries from
insurers, who may be wary of referral
relationships and may enquire into them.
Take care, therefore, about how you
describe such activities.
If you have hived off an area of your
business into a separate company, but
refer work into that separate company,
but the ownership of that company is
connected, then let insurers know.
How do your engagement letters deal
with that issue? Let insurers know.
If you have expertise in a particular
area, and are known for it, again let

insurers know.
Take as much care as you can over the
completion of your proposal form. Make
sure it is accurate.
You do not want insurers to take a
policy point over incorrect or incomplete
disclosure.
I have acted for insurers on a number
of cases where policy points are
taken where incorrect or incomplete
information is given to insurers (whether
that be at the proposal form stage, or
at a later stage). It is not a nice situation
to be in, where a claim is made against
an insured, but insurers cannot ‘confirm
cover’ because there is a policy issue.
The more information that you can give
insurers at the proposal stage, and the
more accurate that information is, the
less likely it is that any policy points will
arise.
As mentioned above, don’t forget
that the proposal form is the insurers’
opportunity to assess you as a potential
risk. A percentage split of work types
which does not add up to 100%, firstly is
inaccurate, but secondly it does not give
an insurer a very good impression of you
as a potential insured. If you do not take
care over such an important document
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as the proposal form, will they decide
that you don’t take care over your clients’
files? That lack of care might be sufficient
to make an insurer decide not to insure
you in the first place.
Charlotte Lawson, an underwriter with
Hiscox (who are one of the dedicated
insurers to CIOT and ATT) says that the
proposal form designed for CIOT and
ATT members is under review to ensure
that it meets the needs of members and
enables Hiscox to fully understand the
work undertaken by the specific members
so that Hiscox can happily provide cover to
those members.
Hopefully, this makes it clear that what
the Insurer wants, is to understand the
member and their business better, and if
any questions come back from the Insurer,
this is not an ‘attack’, but an attempt to
understand the Insured better and their
practice more, to enable them to make an
informed decision as to whether or not to
cover and, if they are going to cover, the
level of premium to be levied.
Charlotte Ali of CIOT/ATT Professional
Standards says: ‘When we get PII queries
from members, they are often about
proposal forms and obtaining PII cover.
This can be because members have not
gone to insurers who provide CIOT/ATT
compliant cover or they have not used
a broker who is a specialist in the field
and able to answer their specific queries.
On many occasions, the problems being
encountered by our members would
be resolved by following the helpful
comments made in this article. I endorse
what Karen says, prepare for renewal
early, ideally at least two to three months
in advance of renewal, consider using a
good broker to help you, and if you have
any problems, we are always here to
help.’
Preparing for renewal is important.
As Jasmine mentions in her comments,
the Insurance Act does require Insureds
to provide a ‘fair presentation’ of their
risk and to disclose every material
circumstance which the Insured,
their senior management or persons
responsible for arranging their insurance,
knew or ought to know following a
reasonable search. It is important,
therefore, that proper steps are taken to
prepare for renewal by completing the
proposal form. Taking those steps early,
and treating the proposal form as an
important document and not merely a
form filling exercise, means that renewal
should be completed without difficulty.
The broker is there to help you and the
insurer is not your enemy. He wants to
insure you, he is in business to insure you,
he just needs the relevant information
to enable him to make the appropriate
decision.
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HYBRID MISMATCHES

Square pegs in
round holes
KEY POINTS
zz
What is the issue?

From 1 January 2017, anti-avoidance
rules targeting certain arrangements
and transactions which give rise to
hybrid mismatch outcomes need to
be carefully considered in the context
of international group structures and
cross-border transactions.
zz
What does it mean to me?
The rules can apply to all entities
subject to UK corporation tax (including
UK permanent establishments of
foreign entities) directly or indirectly
party to arrangements that give rise
to hybrid mismatch outcomes. There
are limited transitional rules under
the new regime therefore existing
transactions and structures, as well as
new transactions and structures, are
within the scope of the rules.
zz
What can I take away?
The rules are extremely complex and
broad in their application. Perhaps
most significantly, there are no ‘safeharbours’ or exemptions for small and
medium sized entities.

Overview

In response to the Final Report on Action
2 of the OECD Base Erosion and Profit
Shifting (BEPS) project, the UK introduced
domestic anti-avoidance legislation on hybrid
mismatches effective from 1 January 2017.
These rules, the first to be introduced in
response to OECD’s Final Report on Action 2,
can be found in Part 6A of TIOPA 2010 (the
‘new rules’) and supersede the previous antiavoidance rules on tax arbitrage contained
in Part 6 of TIOPA 2010 (the ‘old rules’).
This article expands on certain concepts
in relation to the new rules and considers
certain structures and transactions that may
fall within the scope of those rules.
The legislation in Part 6A of TIOPA 2010
broadly follows and implements the OECD’s
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Kiret Singh discusses the scope of the new
anti-hybrid rules contained in TIOPA 2010
Part 6A

recommendations in their Final Report on
Action 2 of BEPS (‘Neutralising the effects of
hybrid mismatch arrangements’). However,
it is worth noting that there are certain
material departures in the rules from the
recommendations in the OECD’s Final
Report.

Hybrid mismatches

The legislation principally aims to neutralise
hybrid mismatch outcomes by altering
either the tax treatment of deductions or
receipts, depending on the circumstances.
The new rules apply to arrangements that
give rise to a ‘deduction/non-inclusion’
(‘D/NI’) mismatch or a double deduction
(‘DD’) mismatch and all forms of payments
and ‘quasi-payments’ (i.e. the rules are not
limited to simple payments and transfer).
The rules are considerably broader than the
now superseded anti-arbitrage rules that
previously applied mainly to cross-border
financing arrangements.
Consistent with the OECD’s
recommendations, the new rules, which
can also apply to domestic arrangements,
are designed to work whether or not the
relevant countries party to a cross-border
arrangement or structure have introduced
rules based on OECD’s recommendations
on Action 2. Consequently, the rules have
been drafted in a way that gives them
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‘extra-territorial’ effect requiring taxpayers
to consider both the UK tax treatment and
foreign tax treatment of transactions and
linked arrangements that give rise to hybrid
mismatch outcomes in determining if a tax
deduction in the UK should be disallowed or
if income would need to be brought within
the charge to tax.
It is worth noting that the old rules only
applied if HMRC issued a notice directing
a company to make or amend its selfassessment whereas the new rules, like
targeted anti-avoidance rules more generally,
need to be considered by taxpayers under
self-assessment. It is also worth noting that,
unlike the old rules, there is no ‘commercial
purpose’ test (i.e. the rules are not limited
to arrangements designed to secure a tax
advantage).
The rules are also not restricted
to arrangements involving related
parties and can apply more widely to
‘structured arrangements’ (or certain
‘over-arching’ arrangements in the case of
imported mismatches) which are broadly
arrangements which, it is reasonable to
suppose, have been designed to secure a
mismatch outcome.

Outline of legislation

Part 6A of TIOPA 2010 contains 14 chapters.
Chapters 1, 2 and 14 contain certain key
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definitions and terms, Chapters 3 to 10
target specific types of hybrid mismatches
that apply to D/NI and DD cases involving,
amongst others, mismatches on payments or
quasi-payments in connection with financial
instruments, payments or quasi-payments
on repos, stock lending arrangements and
other hybrid transfers (this is likely to be
more relevant to certain financial institutions
and traders), payments or quasi-payments
in relation to hybrid entities, certain internal
transfers of money or money’s worth
made or treated as made in relation to
companies with permanent establishments,
and certain mismatches concerning dualresident companies. Chapter 11 counteracts
‘imported mismatches’.
The imported mismatch rules most
notably apply even when a UK entity
is not directly involved in a hybrid
mismatch arrangement but where such an
arrangement exists elsewhere in the same
over-arching ‘arrangement’. Chapter 12
contains provisions to amend adjustments
made to counteract mismatches where new
information becomes available and Chapter
13 contains, as is now common in all new
UK legislation introduced, targeted antiavoidance provisions.
The legislation contained in Chapters 3
to 10 outlined above set out the conditions
that would need to be satisfied for there
to be a hybrid mismatch caught within the
rules and the adjustments which would need
to be made for corporation tax purposes
to neutralise the mismatch. Consistent
with the OECD’s recommendation, the
legislation proposes a ‘primary’ defence and
a ‘secondary’ defence to ensure the hybrid
mismatch outcome is neutralised.

Certain examples

The following examples consider the
application of the new rules in Chapter 3
(the hybrid instruments rule) cases and a
Chapter 5 (disregarded hybrid payer rule)
case. These examples are not exhaustive
and do not consider the scope of the rules in
their entirety and only provide an overview
of the application of the new rules in certain
structures and arrangements. HMRC
guidance in relation to the application of Part
6A of TIOPA 2010 is still in draft and further
changes to the legislation are anticipated.
The examples below only serve as a highlevel guide on the application of the rules.

EXAMPLE 1:
HYBRID INSTRUMENT
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UK Co

The above structure would fall within
the remit of Chapter 3 of Part 6A
of TIOPA 2010 which counteract
mismatches arising in respect of hybrid
instruments as the shareholder loan in
the above example would be considered
to be a hybrid instrument. There are
four conditions to be met before
Chapter 3 can apply to the example
above. If all four conditions are met, the
mismatch above would be countered by
denying a deduction claimed by UK Co.
There are a number of exceptions
to the basic rule above and a detailed
consideration of these would be outside
the scope of this article. One key
exception from a UK tax perspective
is the treatment of certain regulatory
capital securities for the purposes of the
Taxation of Regulatory Capital Securities
Regulations 2013 SI 2013/2029 issued
for bona fide reasons to shore up
regulatory capital which are not
considered to be ‘financial instruments’
for the purposes of the rules.

Nil tax jurisdictions

An extension to the example would be
a situation where a company in a nil tax
jurisdiction, such as Cayman Co, which is a
company incorporated in and tax resident
only in the Cayman Islands, subscribes
for loan notes in UK Co on arm’s length
terms which are listed on a recognised
stock exchange, as shown in example 2.
Notwithstanding the UK anti-avoidance
rules which apply in relation to interest
deductions more generally, assuming the
interest expense in the case above would

EXAMPLE 2:
NIL TAX JURISDICTIONS

Parent Co
Loan

Hybrid instrument
In example 1, let us assume that
UK Co, a company incorporated in
England and Wales and corporation
tax resident in the UK only, is a wholly
owned subsidiary of Parent Co which
is incorporated and tax resident in
Country X. ParentCo has provided UK
Co with a shareholder loan which, let
us assume, gives rise to tax deductible
interest expenses in the UK and which
is treated as a distribution and is
exempt from tax under Country X’s
participation exemption as Country X
consider the shareholder loan to have
the characteristics of equity.

Interest

Quoted
Eurobond

Cayman Co
UK Co

give rise to a tax deduction in the UK, as the
corresponding income would not be subject
to tax in the Cayman, there would prima
facie be a D/NI case. The OECD’s Final Report
states that such cases should not fall within
the remit of the hybrid financial instruments
rule (i.e. as implemented in Chapter 3 of Part
6 of TIOPA 2010). However, there is some
uncertainty based on HMRC’s guidance
whether the same would be true from a UK
tax perspective).
The recommendations of the OECD and
the HMRC guidance on the new rules are,
however, consistent in their application
in cases where a foreign creditor in a loan
relationship with a UK debtor is subject to
a territorial tax regime and is not subject
to taxation on income with a foreign situs.
Therefore, in the above example, if Cayman
Co were to be a company incorporated and
tax resident in Hong Kong, for example, there
should be no mismatch caught by the rules
on hybrid financial instruments.

US Check the Box election

In example 3, let us assume that a US parent
company provides a loan to its wholly owned
UK subsidiary at interest (let us assume
that the loan is a plain, vanilla debt) and the
interest expense, again, notwithstanding
other anti-avoidance rules and the new
anti-hybrid rules, would be deductible from
a UK corporation tax perspective. Let us
also assume that UK Co has been treated
as a ‘disregarded’ entity for US federal tax
purposes through the making of an entity
classification election (also commonly
referred to as a ‘check-the-box’ election).
As such, UK Co for UK tax purposes would
be considered to be a separate tax person
whereas UKCo would broadly be considered
to be the same entity as US Inc for US federal
tax purposes with the result being that
interest income from UK Co would not be
subject to US federal income tax giving rise to
a D/NI outcome.
In the example above, UK Co would
be considered to be a ‘hybrid entity’
and specifically a ‘hybrid payer’ and the
conditions within Chapter 5 of Part 6A of
TIOPA 2010 would need to be considered.
There are five conditions which would
need to be satisfied before Chapter 6
applies. Most financing structures that
have sought to take advantage of the
arbitrage above are very likely to be caught

EXAMPLE 3:
US CHECK THE BOX ELECTION

Interest

Loan

US Inc.

Interest

UK Co
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by Chapter 5 of Part 6A of TIOPA 2010 and
advisers would need to consider the impact
of deductions in the UK being denied or
restricted.
The above examples consider, at a highlevel, the application of the rules based on
existing legislation and HMRC guidance.
HMRC’s guidance (all 390 pages) provide
a number of examples of the scope of the
new rules and it is not possible, within the
confines of this article, to consider the
application of the rules in the remaining
chapters within the legislation. There are also
certain notable departures and variations
from the recommendations and the
examples contained in OECD’s Final Report
on Action 2 (most notably the treatment
of debits and credits on the release of a
connected company loan otherwise than on
a distressed basis).

Investment funds

It is also worth noting that the rules
will need to be carefully considered by
investment funds and their managers.
Special exemptions apply to certain
‘relevant investment funds’ (broadly UK
OEICs, authorised unit trusts and ‘offshore
funds’ meeting the genuine diversity of
ownership condition), however, other
private funds, including debt funds and
private equity funds, may be considered
to be hybrid or reverse hybrid entities (for

PROFILE
Name Kiret Singh
Position Senior tax manager
Company Grant Thornton
Tel 020 7865 2131
Email kiret.singh@uk.gt.com
Profile Kiret is a senior tax manager and a member of the
Investment Funds group in London. Kiret’s work covers a broad range of corporate
and personal tax advice, with a particular focus on fund structuring projects and
structured finance transactions across a wide range of asset classes, as well as UK and
international M&A transactions. Kiret is a qualified UK Chartered Tax Adviser holding an
Advanced Diploma in International Tax with the UK Chartered Institute of Taxation.
example, an English limited partnership
which is considered to be tax transparent
in the UK but may be considered to be a
separate person in other jurisdictions) and
could fall within the scope of the rules or
could have dealings with underlying UK
investee companies where payments and/or
distributions made by those companies could
fall within the scope of the rules (either on
account of the entities being related parties
or members of a control group or there being
‘structured’ arrangements).
Similar considerations are likely to apply
in relation to securitisation companies
in structured finance transactions which
often issue asset-backed instruments
and/or loans that could be treated as
‘hybrid’ instruments (such as profit
participation notes issued by a company

tax resident in Ireland falling within the
meaning of Section 110 of the Irish Taxes
Consolidation Act 1997). Even where
investors in such entities and the entities
themselves do not have any link with the
UK, dealings between the those entities
with UK counterparties in relation to debt
instruments, for example, could be caught
under the new rules (e.g. in in relation
to the rules in Chapter 11 on imported
mismatches).

Next steps

Companies should review their business
structures as soon as possible to establish
if they may potentially be caught and
determine whether any rectification or
remedial measures may be put in place to
mitigate the application of the rules.
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How can I
possibly owe
any tax?
Julie Cameron explores how vulnerable people with little or no income can unwittingly
build up tax debts, which may not be justified, but cause extreme anxiety

T

he tax charities, Tax Help for Older
People and TaxAid, are often
asked how people on low incomes
can have serious tax problems. After
all, you need to earn it to pay it, don’t
you? There is a personal allowance,
isn’t there? And doesn’t it get taken
at source under PAYE? Of course, the
answer to all these questions is ‘Yes’, but
the above assumptions ignore the many
reasons behind ‘accidental’ tax debt.
By this, I mean debt which has accrued
unintentionally, which typically surfaces
just when a person has found a regular
source of income, or has recovered
from mental or physical health issues,
or is learning to live a different life
following the old one being torn apart by
bereavement.

‘I wanted to work but couldn’t’

There are diverse causes of HMRC debt
and, with our current system for penalties
unrelated to tax liabilities, it can mount
where there is no actual liability.
Take Jackie: like many who find
themselves unemployed, she decided to
set up a business – in her case, gardening
– and obtained a start-up loan from her
local Department of Work and Pensions
in Newcastle. Unfortunately, just as
she was starting out, Jackie suffered
a nervous breakdown; she was really
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struggling with her serious mental health
issues and did not submit her 2013/14
self-assessment return. Automatic
penalties kicked in and her inability to
pay them only added to Jackie’s fragile
state of mind. The return was delayed
further and the penalties piled up. By
the time Jackie came to TaxAid, she had
made a successful claim for Employment
and Support Allowance (ESA), but the
penalties totalled £1,600 and she was
distraught.
TaxAid explored the background and
on the facts HMRC cancelled the return
and penalties.

I’m a homeless, out of work teenager
– how can I owe tax?’

Jackie’s experience illustrates how easy it is
to acquire tax (or in her case penalty) debt
when the best intentions and plans are
unfulfilled because of health issues. But
abuse can also start the downward spiral
into debt. Physical abuse caused teenager
Luke to leave home at sixteen because of
his violent stepfather. Luke was desperate
for a better life but initially things only
got worse and he became homeless and
eventually alcohol dependent. Luckily, help
came in the form of a homeless shelter
and Luke was able eventually to defeat the
drink and look for work. When a contractor
registered Luke as self-employed for a

short job in the construction industry, he
was suddenly in the tax system, with no
knowledge of what that entailed.
Sure enough, tax debt caught up with
Luke, just as he was ready to start an
apprenticeship. Feeling very anxious that
his new future might be under threat, he
was referred to TaxAid, by which time
his accidental debt had reached £22,000.
TaxAid found that the debt consisted of
determinations, interest and penalties,
which had built up despite Luke having
had no taxable income! TaxAid contacted
HMRC and were able to agree that
the liabilities would be reduced to nil.
The charity also gave him guidance on
handling his tax in future. This help
was invaluable for Luke’s reintegration
into the workplace and it boosted his
confidence in his own abilities.

‘I’m not the bad guy here’

Ahmed lives in Stoke on Trent and was
the victim of a different form of abuse,
one that is becoming more prevalent as
work models change. He was the victim of
abusive employment practices.
It is true that when he came to TaxAid,
Ahmed had penalty debt of £3,200
from late self-assessment filing of two
returns, issued after he’d ceased as a
self-employed plasterer. But he also
had PAYE debt of over £3,800. This had
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come about after Ahmed’s decision to
look for a more regular income than
that provided by self-employment had
caused him to take up employment
with a cash and carry business. His new
employer failed to give Ahmed payslips,
so it was impossible to check whether
tax had in fact been deducted (it hadn’t)
and eventually, Ahmed decided to seek
employment elsewhere.
At this point Ahmed crossed paths
with two ‘employers’, referred to him
by an agency. These employers issued
payslips showing PAYE deductions, but
failed to follow HMRC’s procedures
for taking on a new employee, so the
deductions were not paid over to HMRC
and the PAYE debt started to grow.
Fortunately, for Ahmed, TaxAid
successfully appealed against the
PAYE underpayments, citing employer
error and using ESCA19. For the selfassessment penalties, TaxAid helped
Ahmed complete the relevant tax
returns. There was some confusion over
Ahmed’s status during these two tax
years, but a pragmatic approach was to
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show his income as self-employment
and appeal the penalties, explaining to
HMRC that Ahmed had believed himself
to be an employee so had not thought
it necessary to complete the returns.
HMRC accepted this and, as the income
concerned was below the personal tax
threshold, the debt was remitted.

Bridge the Gap Appeal

Life situations understandably cause
people to concentrate on addressing their
life issues. No surprise then, that during
difficult times, tax debt can just sneak
up on people whilst they are trying to
turn their lives around. The two charities
helped almost 22,000 people in the year
ended 31 March 2017. Many suffered from
mental illness or from abusive employment

practices; all were vulnerable and critically
needed tax advice. With help from the
charities, they were able to put the tax
issue behind them and start rebuilding
their lives.

Advice changes lives

People like Jackie, Luke and Ahmed come
to TaxAid and Tax Help for Older People
because they critically need professional
advice–but can’t afford to pay for it. All
of them are vulnerable and many are in
crisis. The help they receive makes a huge
difference, is frequently life changing and
gets them back on their feet. But demand
for the two charities’ services outstrips
their resources and they have launched
their urgent Bridge the Gap appeal to the
tax profession.

Donate now – and help deliver this essential service

1,000

100

?

We need 1,000 supporters to give
£100 a year (that’s £8.50 a month).

And 100 supporters to give
£1,000 a year

Will you become one of the 1,000
(or one of the 100) and join our many
supporters in the tax profession?

Donate at www.bridge-the-gap.org.uk/donate.aspx or by standing order using
the form at http://www.bridge-the-gap.org.uk/Content/Standing_Order_16.pdf
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SHARE BUYBACKS

Purchase of
KEY POINTS
zz
What is the issue?

With the gap between capital and
income tax rates being so wide,
it is more important than ever to
understand the purchase of own shares
tax legislation to ensure that capital is
unlocked at the appropriate and most
beneficial rate for the shareholder,
depending on the circumstances of the
transaction.
zz
What does it mean to me?
Understanding when the purchase of
own shares can be subject to capital
gains tax instead of income tax can
allow advisors and shareholders alike to
plan ahead and structure their affairs in
a tax efficient manner.
zz
What can I take away?
This article will outline the default tax
position when a company purchases
its own shares, and also provide a
refresher on the conditions for capital
treatment to apply.

L

et’s say Mrs Pancake and Mr Hazel
set up their company, Muffin
Limited a number of years ago and
Mrs Pancake is now looking to exit the
business. She offered to sell her shares
to Mr Hazel, but he does not have the
cash available to purchase them and no
other suitable buyer can be found. Muffin
Limited, however, has sufficient cash and
Mr Hazel has agreed that the company
could buy Mrs Pancake’s shares instead…
What are the tax implications?
The difference between the tax rates for
income distributions and capital gains is as
significant as ever and obtaining a capital
tax treatment could reduce the applicable
tax rate by up to 28.1%.
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Hannah Barraclough provides a refresher
on the conditions for capital treatment to
apply to a company purchase of own shares
The purchase of own shares by a
company is therefore one area where
the tax liability can vary considerably
depending on the circumstances
surrounding the transaction and whether
capital treatment can be secured.
This article will outline the default
income treatment position when a
company buys back shares before
exploring the conditions that Mrs
Pancake will need to meet in order to
obtain the ever-coveted capital rate.

Income treatment

CTA 2010 s 1000 provides that where a
company buys back its own shares from
an individual shareholder an income
distribution occurs. Most share buy
backs will therefore result in an income
tax charge arising on the distribution,
and to the extent that the proceeds
exceed the repayment of share capital
an income tax charge will arise at the
shareholder’s marginal dividend tax rate.
The value of the distribution subject
to income tax will be equal to the
proceeds arising on the purchase of own
shares less the original subscription cost
of the shares (more often than not the
nominal value).
In addition to being treated as an
income distribution, there may also be
an exposure to capital gains tax.

In selling their shares to the company,
the individual shareholder is disposing
of a capital asset and so a capital
disposal occurs. As such, a capital gains
computation must be prepared to
calculate whether the transaction also
gives rise to a charge to capital gains tax.
The proceeds in this capital gains
tax calculation will be the original
subscription price of the shares
(regardless of whether the person selling
the shares was the original subscriber or
not) and the cost will be the base cost to
the shareholder (see example 1).
In most cases where the shareholder
is the original subscriber, no gain will
arise. If the shareholder has not held the
shares since they were originally issued,
perhaps having purchased them for a
price other than the nominal value, a
capital gain or loss may arise.
Back to Mrs Pancake. She has always
understood that she would pay tax
at 10% when she sold her shares as
she has ensured that she is eligible
for entrepreneurs’ relief, and so the
dividend rate for higher rate taxpayers is
far more than she was expecting to pay
on her exit of the business.
She has heard that in some cases, she
may be able to sell her shares back to
the company while still only paying tax
at 10%.
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own shares

Capital treatment

Where the relevant conditions as set out
at CTA 2010 s 1033 onwards are met, the
company purchase of shares would not
be considered an income distribution
and capital treatment would prevail. Mrs
Pancake may be able to pay tax at 10% after
all!
Capital treatment can only apply to
unquoted trading companies (or unquoted
holding companies of trading groups). The
buy back must also be wholly or mainly for
the benefit of the trade (either the trade of
the company making the share purchase or
any of its 75% subsidiaries), and it must not
be for the avoidance of tax.
The ‘benefit of a trade’ requirement
can be particularly subjective and HMRC
have offered guidance on this point. This
guidance suggests, for example, that
a company purchasing shares from a
shareholder looking to exit the business
(such as in Mrs Pancake’s case) may fall
within the definition of ‘for the benefit of
the trade’.
It may also be possible to obtain the
capital treatment where the purchase of
own shares is to fund an inheritance tax
liability even if there is no ascertainable
benefit to the trade.
There are then four further conditions
to be met. This is an ‘and’ test, so each
of the conditions must be met for capital
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EXAMPLE 1: INCOME TREATMENT
Mrs Pancake currently owns shares in Muffin Limited. She would like to realise the cash
value of these shares and Muffin Limited has agreed to buy back 1,000 of her shares at
£2 per share.
Mrs Pancake originally subscribed for the shares at their nominal value of £1 each.
A charge to income tax arises on Mrs Pancake, calculated as follows:
Proceeds:
£2,000 (1,000 shares at £2)
Cost:
(£1,000) (1,000 shares at £1)
£1,000
A capital gains calculation must also be done to understand whether a charge to
capital gains tax arises in addition to the income tax charge.
Proceeds:
£1,000 (1,000 shares at the original £1 subscription price)
Cost:
(£1,000) ( actual cost to Mrs Pancake)
£nil
If Mrs Pancake had paid an amount different to the original subscription cost of the
shares, a capital gain or loss may have arisen.
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EXAMPLE 2: REDUCTION OF INTEREST
Mrs Pancake currently holds 50% of the share capital in Muffin Limited (1,000 Ordinary
£1 shares). Mr Hazel holds the remaining 1,000 Ordinary shares.
As Mrs Pancake has spent her life building Muffin Limited she would like to retain
some of her shares for sentimental reasons. Mr Hazel has agreed that she can retain
enough shares to give her a 3% holding after the transaction.
Currently, Mrs Pancake holds 50% of both the total nominal value and rights to
profits.
After the company purchase of shares she will hold 31 shares representing c.3% of
the nominal value and rights to profits.
Expressed as a percentage of her prior shareholding, Mrs Pancake’s subsequent
interest will be 6% (3%/50%).
As this is below the prescribed 75%, Mrs Pancake will meet the substantial reduction
condition.
In fact, Mrs Pancake could retain as much as 37.5% (75% of 50%) and still meet this
condition.
However, if Mrs Pancake were to retain such a significant holding she would fail the
connection condition.
Where a shareholding is retained, it should also be considered whether this
prejudices the ‘benefit of the trade’ test. If the shareholder retains a significant portion
of the shares, then it may not be the case that the purchase of shares is to facilitate
their exit from the business. HMRC guidance suggests that the Commissioners will not
raise an objection where a retiring director retains a small shareholding (of no more
than 5%) for sentimental reasons.
treatment to apply.
1. Residency: The seller must be UK
resident in the tax year of the purchase.
2. Period of ownership: The shares must
have been held by the seller for five
years prior to the purchase. If the
shares were received from a spouse or
civil partner, look through provisions
allow for the length of ownership to be
considered in aggregate. This period is
reduced to three years if the shares were
acquired by will or intestacy.
3. Reduction of interest: The purchase
of shares must substantially reduce
the seller’s interest in the company.
An interest is taken to be substantially
reduced if it is not more than 75% of the
seller’s interest prior to the transaction
taking place. Both the nominal value
held and the entitlement to profits must
be reduced, and for the purposes of this
condition the seller’s shareholding will
be considered in aggregate with the
interest of their associates. Example 2
shows how this calculation may work in
the case of Mrs Pancake.
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4. Connection: Immediately after the
transaction, the seller must not be
connected with the company making the
purchase, or any other company in the
same group. A person is considered to
be connected with the company where
they, together with their associates,
hold 30% or more of the issued ordinary
share or loan capital, including 30% of
the voting rights or rights to assets on
winding up.
Where all the above conditions are
satisfied, no income distribution occurs.
Instead, the price paid by the company for
the shares will be the proceeds in a capital
gains calculation. Should entrepreneurs’
relief apply, the gain will be taxed at the
reduced 10% rate in the hands of the
shareholder.
The company will also be responsible for
notifying HMRC within 60 days of making
the payment to the shareholder.

Other considerations

Clearance procedures
The legislation allows for advance

© IStockphoto/adventtr

clearance to be sought that capital
treatment will apply to the transaction
(CTA 2010 s 1044).
Where clearance is obtained, HMRC
will confirm that the transaction is
considered to be for the benefit of the
trade and that all other conditions are
met.
Anti-avoidance
Where the purchase of own shares is
by a close company, the transaction
may fall into the scope of Transactions
in Securities. For the anti-avoidance
provisions to apply, the main or one of
the main purposes of the transaction
must be the obtaining of a tax advantage.
One of the initial requirements for the
capital treatment is that the transaction is
for the benefit of the trade. It is therefore
unlikely that it would be considered that
the main purpose of the transaction is to
obtain a tax advantage.
Advance clearance can be sought
that HMRC will not seek to apply the
Transactions in Securities rules under
ITA 2007 s 701 alongside the clearance
under CTA 2010 s 1044 to confirm that the
transaction is for bona fide commercial
reasons.
It should also be noted that where the
vendor is a corporate shareholder, capital
treatment will always apply (Statement of
Practice 4 [1989]).
Interaction with other taxes
As the company will be purchasing
shares, the transaction will fall
within the scope of stamp duty. The
consideration for the share buy back
may therefore be subject to stamp duty
at 0.5%.

Legal requirements

When considering a company buy-back
of shares, it is important to consider
the legal requirements imposed by
Companies Act 2006. The purchase of
own shares will be funded by the profit
and loss reserve and so the company
must have sufficient distributable
reserves to cover the purchase price of
the shares. CA 2006 s 691 also requires
that the shares bought back must be
paid for in cash at the time they are
purchased, and cannot be settled by
deferred consideration or instalments.
If the shareholder intends to loan the
money back to the company following
the company purchase of shares, the
cash must still be moved between
company and shareholder and back
again or the transaction may fall foul of
CA 2006.
The articles of association should also
be checked to ensure the articles do not
prohibit the desired buy-back of shares.
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Tax in
difficult times
Robin Williamson considers tax and benefits on
bereavement and disability and for carers
KEY POINTS
zz
What is the issue?

No welfare benefit has been immune
from economies during the past seven
years, and the cuts to bereavement
benefits which came into effect in April
this year can be particularly stringent in
their effect on younger families
zz
What does it mean to me?
Nobody enjoys immunity from the ups
and downs of life and the personal tax
adviser who has a working knowledge
of state benefits payable when times
take a turn for the worse, and their tax
treatment, can offer his or her client a
better service.
zz
What can I take away?
The adviser who has this knowledge
and can turn it into practical planning
may be able to steer his or her client
away from common pitfalls and towards
maximising their income at a time when
the client most needs to do so.

I

n my article, ‘Curiouser and Curiouser’
in the August 2017 issue of Tax
Adviser, I began to investigate some
of the curious interactions between the
tax and social security systems, first
outlining some general principles then
concentrating particularly on the state
retirement pension and other benefits
payable in later life.
People are living longer than ever

before, but even today some do not make
it to retirement age. It is particularly sad
when a parent dies, leaving the surviving
parent alone with their children. If
the deceased person made sufficient
NI contributions, the survivor may be
entitled to claim bereavement benefits –
but no welfare benefit has been immune
from economies during the past seven
years, and the cuts to bereavement
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TABLE 1: CONDITIONS FOR BENEFITS
Benefit

Amount

Duration of payment

Tax status

Widowed parent’s
allowance (WPA)

Up to £113.70 a week

Until child benefit ceases to be payable for the youngest
child or the surviving parent remarries or lives together
with someone as husband or wife or civil partner

Taxable

Bereavement
allowance

Weekly payment on a sliding scale
depending on survivor’s age and deceased’s contributions record

52 weeks

Taxable

Bereavement
payment*

£2,000

Lump sum

Non-taxable

* This is payable if the survivor was either under state pension age at the date of death, or over state pension age but the deceased spouse was not
entitled to a state pension based on their NI contributions.

benefits which came into effect in April
this year can be particularly stringent in
their effect on younger families.
This article contains a summary of
the bereavement benefits both before
and since April 2017, including the tax,
tax credits and universal credit (UC)
interactions, then does the same for
carer’s allowance and certain disability
benefits.

than under the bereavement payment,
but that the periodical payment is
significantly less so than under the WPA
in terms of both amount and duration.
It follows that younger families are
likely to fare much worse under the new
scheme, as they would have expected
to receive the WPA until the surviving
parent ceased to be eligible for child
benefit for the youngest child. As part
of the Childhood Bereavement Network
coalition, LITRG advocated that the new
benefit should be non-taxable – and so
it is, both increasing the financial benefit
and simplifying the fiscal treatment.
Like the predecessor benefits BSP is
dependent upon the NI contributions
of the deceased spouse or civil partner;
they must have paid contributions for
at least 25 weeks, or died as a result of
a work-related illness or an accident at
work.

Bereavement benefits

Certain benefits are payable to the
survivor of a married couple or civil
partners where the deceased spouse or
partner has paid sufficient contributions
or has died as a result of a work-related
illness or accident. These bereavement
benefits are not normally payable to
individuals over state pension age, but
such individuals may sometimes claim
extra pension based on their deceased
spouse’s NI contributions. The type
of bereavement benefit that may be
payable depends on whether the death
occurred before, or on or after, 6 April
2017.
Before 6 April 2017
If the deceased spouse or civil partner
died before 6 April 2017, the following
are payable if the relevant conditions are
met. See table 1.
Deaths on or after 6 April 2017
The surviving spouse or civil partner of
an individual who dies on or after 6 April
2017 may claim bereavement support
payment (BSP). See table 2.
It will be noted that the lump sum
payable under the BSP is more generous

Tax credits and universal credit
treatment
Bereavement allowance and WPA both
count as income for tax credits purposes
because they are taxable (though WPA
counts as pension income and therefore
attracts the £300 disregard available
to Step One income in SI 2002/2006
reg 3(1)). They therefore reduce the tax
credit award by up to 41p in the £ where
the recipient has income higher than the
appropriate income threshold (£6,420 if
in receipt of both working and child tax
credit, £16,105 if in receipt of child tax
credit only).
Bereavement allowance and WPA also
count as unearned income for universal
credit (UC), and are therefore deducted

TABLE 2: BEREAVEMENT SUPPORT PAYMENT
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Bereavement support pay

Lump sum

Periodical payments

Tax status

Those with children under
20 in full-time education
(higher rate)

£3,500

£350 a month for 18 months

Non-taxable

Others (standard rate)

£2,500

£100 a month for 18 months

Non-taxable

from the UC award pound for pound.
This leads to the bizarre result that a UC
claimant can be worse off if they also
claim bereavement allowance or WPA:
they receive the bereavement benefit,
100% of the amount of that benefit
is deducted from their UC award, and
they pay tax at 20% on the benefit, with
the result that they are worse off by
20% of the amount of the bereavement
benefit than if they had not claimed it!
If this interaction causes a drop in the
claimant’s net employment income, their
UC will increase slightly as a result, but
not enough to compensate them in full.
Fortunately most WPA or bereavement
allowance recipients are in tax credits
and will be unaffected by this anomaly so
long as they remain there.
War widow’s or widower’s pension
This is payable to claimants whose
husband, wife or civil partner died as
a result of their service in the armed
forces. It is non-taxable and disregarded
for both tax credits and UC.

Carer’s allowance

Carer’s allowance is payable at a rate of
£62.70 a week to people who provide
care for at least 35 hours a week.
The person cared for must receive
either the daily living component of
personal independence payment (PIP),
or disability living allowance care
component at the middle or highest rate,
or attendance allowance or armed forces
independence payment.
Carer’s allowance is taxable and is
counted in full as social security income
for the purposes of tax credits. It is
treated as unearned income for universal
credit, so it is deducted from the UC
award pound for pound. However,
UC claimants may be entitled to an
additional element in their award if
they have regular and substantial caring
responsibilities, which means they must
fulfil the same conditions as would
give them an entitlement to carer’s
allowance, including providing care for
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EXAMPLE
Zara, a single parent, cares for her disabled mother for at least 35 hours a week and
receives carer’s allowance of £62.70 a week in addition to child benefit and child tax
credit.
She finds suitable employment for 16 hours a week at £7.50 an hour – £120 a week.
But because she now earns more than £116 a week, she is no longer entitled to carer’s
allowance.
She is, however, entitled to claim working tax credit of which on earnings of £6,240
per annum she will receive the maximum amount of £3,970 per annum.
Alternatively, Zara may be able to make deductions in the calculation of her earnings
to bring her under the £116 threshold for carer’s allowance. Such deductions include
items such as income tax and NICs, half of any contributions to a work or personal
pension and allowable business expenses incurred by an employee that the employer
does not reimburse.
Thus if Zara contributed £8 into a pension, she would be able to retain her carer’s
allowance payment in addition to potentially securing some tax credits support,
although this may be reduced by up to 41p in the £ for the carer’s allowance.
at least 35 hours a week – but there is
no requirement actually to claim carer’s
allowance.
Carer’s allowance is not payable to
anyone who has net earnings above a
threshold of £116 a week. So if you are 25
or over, and are paid the national living
wage of £7.50 an hour, you will cease to be
eligible for carer’s allowance if you work
16 or more hours a week – but therein
lies a catch, because 16 hours a week is
normally the minimum anyone must be
working in order to qualify for working
tax credit. Depending on the claimant’s
circumstances it may be beneficial to allow
the carer’s allowance to lapse in order to
secure the opportunity for higher earnings
and possibly tax credits in addition (see
example above).
The earnings restriction does not
apply where the claimant is receiving the
carer element of universal credit.
Recipients of carer’s allowance
may also receive national insurance
credits, council tax reduction, income
support, income-based employment and
support allowance or pension credit in
appropriate cases.

Disability benefits

ESA and PIP
The main working-age disability benefits
now are employment and support
allowance and personal independence
payment:
zz
employment and support allowance
(ESA) which exists in two forms
– contribution-based and incomerelated – and is payable at different
rates depending on whether the
claimant is in the ‘work-related
activity group’ (in which claimants
are obliged to attend work-related
interviews) or ‘support group’ (which
is for claimants whose illness or
disability severely limits what work
they can do), and
zz
personal independence payment
(PIP) which consists of the daily living
component (standard and enhanced
rates) and mobility component
(standard and enhanced rates). PIP
helps with the extra costs incurred
as a result of long-term ill health
or disability and broadly replaces
disability living allowance for working
age claimants.

TABLE 3: CONDITIONS FOR BENEFITS
Benefit

Taxable?

Income for tax credits/UC?

Armed forces independence
payment

Non-taxable

Disregarded

Attendance allowance

Non-taxable

Disregarded

Disability living allowance

Non-taxable

Disregarded

Employment and support
allowance – contributionbased

Taxable

Counted as social security income for tax
credits and unearned income for UC

Employment and support allowance – income-related

Non-taxable

Replaced by UC

Personal independence
payment

Non-taxable

Disregarded

Vaccine damage payment

Non-taxable

Disregarded

War disablement pension

Non-taxable

Disregarded
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Contribution-based ESA is taxable
– income-related ESA and PIP are
non-taxable. Contribution-based ESA
is based, as the name suggests, on NI
contributions and is paid for a limited
period of one year if the claimant is
in the work-related activity group.
Historically ESA replaced incapacity
benefit which was itself taxable unless
the recipient had previously been in
receipt of invalidity benefit since before
April 1995.

Tax credits

The tax credits treatment follows the
income tax treatment, so contributionbased ESA is counted in full as social
security income in assessing tax credits
entitlement, while income-related ESA
and PIP are disregarded. In addition,
anyone receiving income-related ESA
is entitled to receive a maximum award
of tax credits (ie without any tapered
withdrawal of benefit).
Receipt of PIP might also be a factor
qualifying a claimant for the disability
elements of working tax credit and
the disabled child element of child tax
credit.

Universal credit

Contribution-based ESA is counted as
income for universal credit purposes,
but it is treated as unearned income so
reduces the UC award pound for pound.
But the UC award may be increased
by an additional element reflecting
limited capability for work and workrelated activity (the LCWWRA element).
Universal Credit replaces incomerelated ESA.
PIP is not treated as income for
universal credit.

Disability living allowance

Disability living allowance (DLA) behaves
in a similar way to PIP in relation to
tax credits and universal credit in that
it is not taxable and is not counted as
income for tax credits or UC, but can
be a factor giving rise to entitlement
to various disability elements in tax
credits.
As DLA has been gradually phased
out in favour of PIP for working-age
people since 2013, there will be few
now between the ages of 16 and 64 who
are still receiving it, but it is still payable
to disabled children under the age of 16
and to people of 65 and over who were
receiving it when of working age. See
details of the types of benefits, whether
that benefit is taxable, and how income
for tax credits or Universal Credit
affects that benefit as set out in table 3
opposite.
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KEY POINTS
zz
What is the issue?

Pricing is fundamental to any
transaction, but what are the
differences in pricing methods and how
do they interact with tax?
zz
What does it mean to me?
Tax and DD risks are an important
aspects in terms of pricing a
transaction. If not managed correctly
they could result in your client facing
a potentially unnecessary cost posttransaction, where there is not
adequate protection in place.
zz
What can I take away?
There are distinct methods for pricing
a transaction, with each bringing
their own tax issues which need to be
considered and managed.

Pricing a
transaction
Kevin Clark examines the methods
and considerations for pricing a
transaction for share acquisitions

T

ransactions for share acquisitions
currently tend to be priced based
on either a ‘locked box accounts’
approach, or a ‘completion accounts’
approach.
In a locked box (or ‘fixed price’)
scenario the price will usually be based
on a set of locked box accounts (accounts
covering a period ending before signing).
The price is negotiated and agreed based
on these accounts and due diligence, and
there is no mechanism for the buyer and
seller to adjust this after completion.
In a completion accounts scenario
the price will be estimated prior to
completion and a payment made at
completion based on this estimation.
A ‘true up’ will then take place
shortly after completion, based on
the completion accounts. These are
prepared after completion for the period
to completion, based on accounting
policies set out in the SPA. The price may
then be adjusted with a true up payment
between buyer and seller depending
on the position as determined by the
completion accounts, when compared to
the estimated price paid at completion.

Locked box accounts

These are prepared prior to the
transaction taking place in order to
‘lock in’ a price at that date. This form
of pricing is usually preferred by private
equity buyers and sellers as it provides
more certainty on price at the point of
completion.
A provision for tax will be included in
the locked box accounts, and as part of
the diligence process this will need to be
tested to ensure it is appropriate, as this
provision (along with any other assets
and liabilities on the locked box balance
sheet) will directly affect the price. For
more on the due diligence process, see
the article ‘Under the surface’ by Helena
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Kanczula and Robert Harness in the
August 2017 issue of Tax Adviser.
The locked box accounts are used to
price the deal, but the locked box date
does not represent the point when the
legal ownership of the target business
is actually transferred, which occurs
at completion. Because the price is
determined and fixed before closing,
buyers usually protect themselves
against leakage of value to the seller in
the interim period between the locked
box date and completion. This is usually

by way of an indemnity in the SPA
covering any ‘leakage’ flowing to the
seller after the locked box date. Buyers
also need to ensure that any tax costs
from this leakage are also considered.
To illustrate, consider a scenario
where the target company has a total
balance sheet of £100 at the locked box
date. In the period between the locked
box date and the closing date the seller
will still operate and legally own the
business. If the seller decides to strip
£30 out of the business one week prior
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value from the business. If there is a 20%
withholding tax obligation, for instance,
the buyer may look to increase the
payment from the seller to the buyer, in
respect of the leaked value, by an extra
£6 to a total of £36. This represents the
real cost to the business (covering the
£30 received by the seller as well as the
withholding tax obligation of £6).
Separately, where risks are identified
in the tax due diligence process, which
are not reflected in the locked box
accounts and there is a significant risk
these will materialise into a cash tax
exposure, a buyer may wish to factor
these future liabilities into the price paid.
Effectively treating the future liability as
if it were a debt of the business at the
time of the transaction. Clearly this is
subject to commercial negotiation and
may or may not be acceptable. If it is
unacceptable to price a risk, then the
buyer may seek alternative protection
in the SPA, or consider insurance for the
risk.

Completion accounts

to closing, the value of the balance sheet
will be reduced to £70. The buyer would
not want to pay £100 for the business
(i.e. the price as fixed at the locked box
date) if at closing the value is only £70.
As such, the buyer may seek to have a
leakage indemnity drafted into the SPA
to ensure they can recoup the £30 of
leakage from the seller.
Depending on the tax status of the
target business and/or the seller, the
buyer also needs to be careful to avoid
any adverse tax effects of stripping

The completion accounts are prepared
after the transaction completes and
cover the period to the completion
date. At the time of closing the final
price is not fixed, so the price will have
to be estimated and trued up once the
accounts are prepared.
As with locked box accounts, it is
important to remember that completion
accounts are usually drawn up for the
purposes of pricing the transaction
and are not usually audited statutory
accounts. As such, while often using
the statutory accounts as a reference,
they do not necessarily have to follow
the statutory accounts and can reflect
specific accounting policies negotiated
and agreed between the buyer and the
seller.
A consideration for both buyer and
seller is that the agreed accounting
policies are drafted such that the
completion accounts capture the assets
and liabilities appropriately at the point
of completion, as this will determine the
ultimate price of the transaction. The
process of assessing which items are
reflected, and how these are reflected,
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is based on diligence findings and
negotiation.
In terms of tax, both parties (the
buyer and the seller) need to consider
which liabilities and/or assets are
appropriate to include in pricing (i.e.
whether they are real value drivers). For
example, as the completion accounts
cover the period to completion, sellers
usually want to ensure profits earned
in that period are recorded in the
completion accounts (thus reflecting
these profits in the price paid for the
business). We would expect a buyer to
argue that tax on these profits should be
included as a liability in the completion
accounts (thus reducing the price), if the
tax will result in a real future cost to the
business.
At a very basic level, if we imagine
a company has assets of £100 at
completion, but those assets are partly
made up of profits accumulated in the
period to completion, and we are able
to determine that a cash corporation
tax charge will become due of, say,
£10 on those profits, then we would
seek to include the £10 liability in the
completion accounts such that the assets
of the target company would be reduced
to £90 net.
Deferred tax also needs to be
considered, in particular whether or not
a deferred tax balance is likely to unwind
into a cash item for the target entity.
Appropriate payroll and indirect taxes
should be considered when calculating
the accruals figure, as well as any specific
tax consequences of the transaction,
such as tax on vesting of options.
It should be noted that the
determination of what is reflected in
the locked box accounts or completion
accounts (and so pricing of a transaction)
is a process of negotiation and there is
no ‘correct’ answer in terms of whether
items should be priced or not.
The above text is designed as a
high level overview of what may be
appropriate in certain transactions,
but does not factor in transaction
specific issues or risks and so cannot be
applied to specific transactions without
considering the overall commercial
context of the deal.
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Preserving a nation

Helen Thornley considers some of the items accepted as settlement in lieu of tax

W

hat do a rare mineral specimen,
a portrait of Frederick Howard
the 5th Earl of Carlisle by Sir
Joshua Reynolds, and a collection of lyrics
and letters by John Lennon all have in
common?
The first two were accepted in
settlement of death duties under the
long-standing Acceptance in Lieu (AIL)
scheme. The Lennon papers were the first
acceptance in 2012/13 under the Cultural
Gifts Scheme (CGS), which allows donors to
obtain tax relief on accepted gifts against
income tax, capital gains tax or corporation
tax.
The ability to settle taxes by a transfer
of assets dates back to the People’s Budget
of 1909-10. While Chancellor David LloydGeorge increased death duties, he also
allowed the revenue to consider offers of
land to satisfy the tax. As historic homes
became increasingly unaffordable, and
many were demolished during the 20th
century, AIL was one way of preserving
them for the future.
It was not until the 1950s that chattels
could be transferred under AIL. Initially
only the contents of properties accepted
in lieu could be offered, until in 1956 the
scheme finally allowed offers of chattels
alone. Nowadays chattels form the majority
of the assets transferred under AIL with
only one country house – Seaton Delaval
in Northumberland – accepted in the past
30 years.
But not everything offered is accepted.
Canova’s marble statue of The Three Graces
was originally offered in lieu of £1.2m of
taxes in 1979. The agreement fell through
and 10 years later the owners agreed a sale
to a US museum for £7.6m. A fight then
commenced to keep it in the UK with Lord
Rothschild (then Jacob Rothschild) at one
stage proposing AIL as a solution again. He
suggested that a substantial estate he had
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inherited matched the US offer, bought the
statute, and then returned it to the nation
under AIL to settle estate taxes. Eventually
the statue was acquired for the nation in
1994 but only with significant public and
private funds.
The saga illustrates the risk of losing
historic items overseas forever. While
the principle of AIL to retain assets in the
UK has been generally accepted, other
conditional reliefs designed to protect our
heritage have faced challenges over who is
really benefiting.
When estate duty was created in 1894
it was only remitted where objects of
national, scientific, or historic interest
were transferred to universities and public
bodies. The first form of conditional relief
came in 1896 where, provided items were
in trust and could not be sold, estate duty
was deferred until the items passed to
someone capable of selling them. This relief
was extended in 1910 to include objects of
artistic interest and remove the settlement
condition.
From the beginning the ability to defer
tax and retain the asset was controversial,
seen as a tax relief on luxuries. Sir William
Harcourt, who had brought in estate
duty but was in opposition by 1896,
spoke against the proposed exemption
clauses. He believed there should only be
exemption if the public who were forgoing
the tax could enjoy the items exempted.
‘The thing would be impossible!’ replied

the Chancellor. So exemptions were
granted without access rights on the
grounds of security, inconvenience for the
owners, and the ignorance of the general
public.
It took until 1976 for the requirement
of ‘reasonable access to the public’ to be
included in the conditions for exemption.
But while possible in theory, it was more
difficult in practice.
In 1997, a little over 100 years after
Harcourt first called for access, Mark
Thomas, the political satirist, campaigner
and comedian put the system to the test in
the case of ‘the three-tier mahogany buffet
with partially reeded slender balustrade
upright supports’.
Owned by Sir Nicholas Soames,
politician and grandson of Churchill, and
held by him under conditional exemption,
Thomas encouraged hundreds of people
to request access. His goal was to highlight
what he viewed as an abuse of the rules,
with exempt items effectively enjoyed free
of tax by their owners. A year later the
conditional exemption conditions were
tightened up, with both more onerous
access requirements and stricter conditions
on the quality of items that could qualify in
the first place.
The relief still remains one of the ways
our heritage is preserved via the tax system
and you can find out what is conditionally
exempt, and your access rights, where you
live at https://tinyurl.com/AIL1896.
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They think
it’s all over…
it is now
KEY POINTS
zz
What is the issue?

The Rangers case identified that
payments to third parties could be
earnings at the time contributed even
if not received by an employee at that
time. The scope however, may extend
to ‘arrangements’ for self-employed
persons.
zz
What does it mean to me?
The use of EBTs and similar trusts has
limited upside and considerable risks.
zz
What can I take away?
Establish the purpose of the legislation
and analyse the facts in light of those
statutory provision so construed. Income
tax on emoluments or earnings is due on
money paid as a reward or remuneration
for the exertions of the employee.
Legislation doesn’t require the individual
to receive remuneration. Rangers does
not apply to trusts for self-employed
persons (unless the recipient is actually an
employee), and trusts for self employed
persons may be attacked by arguing
income is suppressed or the expense
(contribution) is not incurred wholly and
exclusively for the trade.

Anton Lane considers the impact of the long
running Rangers case

T

he door has pretty much closed on
EBTs but what about the trusts that
benefit self-employed persons?
The Rangers case (RFC 2012 PLC
(in liquidation)(formerly The Rangers
Football Club PLC)(Appellant) v Advocate
General for Scotland (Respondent)
(Scotland)) judgment was given on 5 July
2017. It follows the judgements of Dextra
(Macdonald (HMIT) v Dextra [2005] UKHL
47) and Sempra (CIR v Sempra Metals Ltd
[2007] STC 1559), which were relied upon
by many for promoting remuneration
structures for around a decade. The
difference between advising an EBT
before Dextra and after was simply that
following the decision, it was clear a
deduction for the contribution to the
EBT was not allowed until the beneficiary
received emoluments. In the House
of Lords the only argument on which
there was a decision was the question
of whether or not there is a deduction
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against profits chargeable to corporation
tax. In Dextra, the issue considered was
whether the company’s contributions
to the EBT were potential emoluments
within the meaning of FA 1989 s 43(11)
(a):
‘11)This section applies in relation
to potential emoluments as it
applies in relation to relevant
emoluments, and for this
purpose—
(a) potential emoluments are
amounts or benefits reserved in
the accounts of an employer, or
held by an intermediary, with a
view to their becoming relevant
emoluments;
(b) potential emoluments are paid
when they become relevant
emoluments which are paid.’
The computation for taxable profits
under then Schedule D would allow
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or deny a deduction dependent on
whether within the period of account
or the period of nine months beginning
with the end of the period of account,
the emoluments are paid. The House
of Lords held that the contributions
were potential emoluments because
there was a realistic possibility that the
trustee would use the trust funds to pay
emoluments. Therefore, the deduction
against profits was denied. For good
measure and before the final decision,
the law was changed by FA 2003 sch
24. The legislation came into effect
after 27 November 2002 and provided
that payments made by an employer
to another person for the provision of
benefits to employees under a trust,
scheme or other arrangement for the
benefit of employees (and associated
persons) are only deductible when they
give rise to an employment income tax
charge and a liability to pay National
Insurance. There were however ‘loop
holes’ within Schedule 24 and new
planning, often involving sub trusts
permitted deductions without incurring
the corresponding income tax and
national insurance (although with
hindsight this statement is now not
correct).
Sempra followed Dextra although
it was argued that there was a PAYE
charge at the point of allocation of
funds by the EBT to the employee. The
Special Commissioners followed the case
of Dextra and denied the corporation tax
deduction. No appeal followed.
As at 2007, the position with EBTs was
known – no corporation tax deduction
unless a corresponding income tax and
national insurance charge. It appeared
that for employees receiving loans,
they were treated as benefits although
that was until ITEPA 2003 Part 7A was
introduced following an announcement on
9 December 2010 and with effect from 6
April 2011. That legislation and subsequent
amendments sought to charge new loans
or amended loans to income tax and
NIC. At this time, it was believed
that further clarity was being
provided: Future loans would
be earnings and historic
ones, if renewed, could
become chargeable. The
indication was that the
legislation accepted
that historic loans were
not earnings, although
that was not to be.
The introduction
of Part 7A
resulted in the
providers of
EBT ‘solutions’
identifying a simple
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hole in the legislation: It only applied to
employment related loans. This meant
that a loan not provided by virtue of
employment or where there was no
employment would be outside the
scope of Part 7A. It is quite astonishing
that those responsible for writing the
legislation appear to not know that
structures existed at that time for selfemployed persons as well as employed.
A number of the structures for ‘selfemployed’ persons could be challenged
by looking at the employment status
of the worker. Alternatively, the
contributor, if within the scope of UK tax
could be challenged on the deductibility
of the expense against profits.
Meanwhile the Rangers case
was unfolding through the courts.
The judgment given on 5 July 2017
specifically deals with the following
question: ‘Is whether an employee’s
remuneration taxable as his or her
emoluments or earnings when it is paid
to a third party in circumstances in which
the employee had no prior entitlement
to receive it himself or herself?’
Lord Hodge in the judgement
sets out judicial development in the
interpretation of taxing statues is
towards a purposive approach. The
approach is first to establish the purpose
of the legislation and second to analyse
the facts in light of those statutory
provision so construed (purposively).
In considering the interpretation of the
legislation Lord Hodge stated that ‘the
central issue in this appeal is whether it
is necessary that the employee himself
or herself should receive, or at least be
entitled to receive, the remuneration for
his or her work in order for that reward
to amount to taxable emoluments’. ITEPA
2003 s 13 defines the taxable person
who is liable for any tax on employment
income and provides ‘If the tax is on
general earnings, the “taxable person”
is the person to whose employment the
earnings relate’ – it is not necessarily
the recipient that is taxed. Lord Hodge
considered whether other sections of
ITEPA and ICTA restricted the concept of
emoluments by requiring payment to a
specific recipient and with one exception
– they did not.
The decision in Sempra related to
the deductibility of the company’s
expenditure for the purpose
of corporation tax. The Special
Commissioners were not presented with
the argument which HMRC advanced in
Rangers case.
In summary, income tax on
emoluments or earnings is due on money
paid as a reward or remuneration for the
exertions of the employee. Legislation
doesn’t require the individual to receive

remuneration and Parliament sought
to tax remuneration paid in money or
money’s worth. Sub trust held value for
family members and therefore if the
loans were repaid, the family would
benefit.
Sums paid to the principal trust for
the footballer constituted emoluments
or earnings. Bonuses not being
contractual was irrelevant and what
mattered was that the sum given was
in respect of employees work as an
employee. Lord Hodge found that
the legislative code for emoluments
has primacy over the benefits code in
relation to loans. The PAYE regulations
and responsibilities for collecting the
tax were also considered and although
ITEPA 2003 s 13 sets out the individuals
liability, the responsibility to deduct and
pay over is that of the employer.
Decades after EBTs were used
as remuneration tools and after a
long silence from cases heard and
the introduction of anti-avoidance
legislation, the tax status of payments
to EBTs is now clearer. There is probably
much upset at the inability of the
law writers to first agree how those
rewarded through EBTs were to be taxed
and write suitable legislation. HMRC
also had plenty of time to write their
own guidance. Instead, many taxpayers
have been caught by not only the ruling
in Rangers but also the strict legislation
being introduced to charge tax on
outstanding loans.
The Rangers case considers the
legislation applying to those with an
employment, however, as alluded to
earlier following the introduction of
ITEPA 2003 Part 7A, there was a shift to
promote similar trusts, remuneration
trusts, to self-employed persons and
businesses. These trusts were generally
established preventing the trustees
from providing any benefits by virtue
of employment. Instead they provided
benefits for suppliers to the business.
Under ITTOIA 2005 s 8, ‘The person
liable for any tax charged under this
Chapter is the person receiving or
entitled to the profits.’ Furthermore,
under ITTOIA 2005 (1) s 25(1) ’The
profits of a trade must be calculated
in accordance with generally accepted
accounting practice, subject to any
adjustment required or authorised by
law in calculating profits for income tax
purposes.’ Is it therefore possible that
where there is a genuine self-employed
person benefitting from a remuneration
trust, the benefit is not taxable?
Remuneration trust were promoted
to many although mainly business
owners and contractors. Some would
have created a self-employed trade in
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order to facilitate the use of planning.
HMRC may in these situations find
it easier to establish that there was
an employment and the contribution
to the remuneration trust was to
remunerate that employee although
the documentation is unlikely to
support that contention. Others were
created by inserting an unconnected
party specifically for contracting
with a trade and contributing to
remuneration trust. There are even
pre-funded remuneration trusts as
well as trusts created by one business
for suppliers to another and so on and
so forth. HMRC certainly have more
obstacles to successfully challenging
remuneration trusts although it would
appear that asserting the income is
understated (by an amount received
by an intermediate and paid to a trust)
or the expense is disallowed (the
amount paid to an intermediate or
direct to a trust).
The calculation of trading
profits brings into account receipts
and expenses and also includes
transactions involving money’s
worth. Generally accepted accounting
principles are the basis for ascertaining
those profits and herein lies an issue
for HMRC. How will HMRC successfully
contend that the amount received by
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an intermediate is actually the income
due to a trade?
HMRC might find it easier to challenge
remuneration trusts where a trade is
contributing directly because it is relying
on the ability to deduct the cost of the
contribution. Expenses incurred wholly
and exclusively for the purpose of the
trade are allowed in order to reduce the
taxable amount.
In the Scotts Atlantic case (Scotts
Atlantic Management Ltd v HMRC [2015]
UKFTT 0066 (TCC)) two associated
companies used a scheme to transfer
value to employee benefit trusts (EBTs).
The beneficiaries of the EBTs were the
common employees and directors of the
two companies. The companies sought a
deduction for the amounts contributed
to the EBTs. The Upper Tribunal held
that the deductions were not allowable
because one of the purposes of the

arrangements ‘was to implement
a pre-arranged scheme in order to
obtain a tax deduction; the purpose
was not simply to benefit employees
and directors through the medium of
an employment benefit scheme’. The
deduction was denied because the
expense had a dual purpose.
So in the context of a contribution
to a remuneration trust, if one of the
purposes is to provide funds to an
individual in a tax advantaged manner,
the duality of purpose may deny the
expense in arriving at the profits.
Legislative changes are being
introduced to tax loans from
remuneration trusts although given
the approach adopted by HMRC for
EBTs, preventative measures and
deterrents are less than that for
EBTs. We anticipate this is likely to
change!

The Worshipful Company of Tax Advisers
The Right to Resist The Women’s Tax Resistance
League 1909-1918
Date: 24th October 2017
Time: 5:45pm for 6pm start
Speaker: Helen Thornley
Venue: CIOT, 1st Floor Artillery House, 11-19 Artillery Row,
London SW1P 1RT
Cost: £18 for members of the Worshipful Company of Tax
Advisers and their guests, £20 for non-members
Supper: There will be an optional supper afterwards in the
upstairs room at The Albert on a self pay basis on the night.
See www.taylor-walker.co.uk/pub/albert-victoria/c6737/.
The event is open to everyone with an interest in
the history of tax. For more information please visit
www.taxadvisers.org.uk

Founded in 1909, the Women’s Tax Resistance League
was part of the suffrage movement, campaigning under
the slogan ‘No Vote, No Tax.’ At a time when women
were subject to tax on their incomes, homes and
servants yet lacked a Parliamentary vote, members felt
keenly the injustice of taxation without representation.
Based on research from the League’s archives Helen’s
talk will look at the activities of the League, including the
taxes they resisted and the cases they took, until partial
enfranchisement was achieved for women in 1918.
Helen Thornley is a Technical Officer with the ATT.
After graduating in Natural Sciences from Cambridge,
she qualified as a Chartered Accountant with Grant
Thornton before moving into tax and qualifying as a
Chartered Tax Adviser. She has previously worked in
Cumbria advising family businesses and landed estates
in the Lake District. She has always enjoyed writing
about tax and has recently had a series of articles
published in Tax Adviser contrasting historical and
modern taxes.

Please contact Ann Bailey on adminwcta@ciot.org.uk to book your place
www.taxadvisermagazine.com | October 2017
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THREE PARTY VAT TRANSACTIONS

KEY POINTS
zz
What is the issue?

Any business must know its relevant
sales figure as far as both output tax
payments and the VAT registration
threshold is concerned. This can be
tricky to determine when there are
three parties involved in a deal.
zz
What does it mean to me?
There is a temptation for business
owners to always look at a deal in a way
that gives the best VAT outcome. This
approach should be discouraged and
decisions based on the actual facts of a
transaction.
zz
What can I take away?
It is important to think about VAT issues
at the planning stage of any venture. It
will then be possible to properly plan
contracts and commercial terms that
make it very clear which business is
acting as the principal as far as a three
party deal is concerned.

Shark infested
waters

T

here’s an old saying that ‘two’s
company and three’s a crowd’. In
recent weeks, I have been asked on
four separate occasions about VAT issues
involving three parties – two of them
were linked to website sales and whether
the website host was acting as principal
or agent in selling services. I will share
one of these examples with you and also
look at the wider issue of getting to grips
with three party transactions as far as the
nation’s favourite tax is concerned, helped
by a First-tier Tribunal case about cleaning
services.

Background

There are always two key questions to
consider when working through a VAT
challenge:
zz
What is the supply?
zz
What is the consideration? (i.e. payment
– usually in money).
I always enjoy telling the story about
a query I dealt with a number of years ago
about a builder who agreed to build a new
social club for an organisation, in return for
ownership of a plot of land owned by the
club on which he could build new houses.
The land was worth a seven-figure sum and
the building work was standard rated – so
that’s a lot of output tax due to HMRC. In
effect, the consideration for the builder
services was the market value of the land –
a reminder that ‘consideration’ in the world
of VAT does not only relate to money.
But when it comes to dealing with three
party transactions, two further questions
become relevant:
zz
Contracts: according to contractual
issues, which party is supplying or
receiving services and to or from whom?
zz
Commercial reality: what is the
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A lot of trading now takes place over the internet, with
three parties involved in most deals, the buyer, seller
and website owner. Neil Warren considers the potential
VAT challenges
perception of the customer as far as
the deal is concerned? In other words,
which party does the customer consider
he is dealing with?
To give a simple example, I act for
accountants in practice and give VAT
advice as a self-employed consultant. This
work often involves me speaking directly
to the final client but the contractual
reality is that my company has a letter
of engagement with the accountant,
and the accountant has his own letter of
engagement with the final client. And the
client is fully aware that I am a consultant
used by the accountancy practice when
they have a VAT problem. So there can be
no confusion that I might be providing my
services to the final client – I invoice the
accountant and he invoices his client. My
turnover for VAT purposes is the fee that I
charge the accountant.

Hiring handbags

The first of the queries I dealt with related
to a business that hosts a website that
means people can hire handbags on a
temporary basis. You can picture the
scene: a lady is attending a posh wedding
and would like to be spotted with a top of
the range handbag on her arm but doesn’t
want to pay £2,000 to own it outright. So
she goes on a website and hires a handbag
for three days at, say, £30 a day, paying
for the service online (plus a refundable
damage deposit no doubt) and enjoys
the handbag for just the weekend of the
wedding. You can find anything on the
internet if you look hard enough!
So what are the VAT issues here? The
answer is that the first time when VAT
becomes relevant is when the website
owner collecting the payments from
customers discovers that her ‘gross
receipts’ are getting close to the annual
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Name Neil Warren
Position Independent VAT consultant
Company Warren Accounting Services Ltd
Profile Neil Warren is an independent VAT author and consultant, and is
a past winner of the Taxation Awards Tax Writer of the Year. Neil worked
at HMRC for 13 years until 1997.
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VAT threshold, an important question
suddenly arises: as far as the threshold
is concerned, is the relevant figure for
the website owner the gross sales she
collects from customers or just the net
commission she receives on the deal? Let
us introduce some figures: Mary charges
£20 a day for hiring out her handbag; the
website owner Jill charges £30 a day to
final customers who take possession of
the bag for the days in question. Are Jill’s
taxable sales £10 a day (the mark-up she
makes on the deal, which is effectively
a commission charged to Mary) or £30 a
day based on the gross payment received
from the final customer? You can see how
important this question is: If Jill’s taxable
sales are limited to the commission
she receives, she can effectively collect
£255,000 of annual fees from the hirers
before her 1/3 commission requires her to
register for VAT.

VAT registration threshold i.e. £85,000
since 1 April 2017. This assumes of course
that she does not have other forms of
taxable income under her chosen legal
entity. The registration threshold is
checked on a rolling 12-month basis and
then VAT registration takes effect on the
first day of the second month after it has
been exceeded.
So you’ve guessed it, as the gross fee
income of the website approaches the

Customer complaints

When I reviewed the website in question,
it appeared to be very clear that the
main deal was between the handbag
owner and handbag hirer. There was
a very important comment on the site
that said: ‘If you are unable to resolve
any complaint with the owner of the
goods, then contact us and we will
raise it on your behalf.’ This is a clear
indication that the main supply excludes
the website owner – she is acting as
an agent and receiving a commission
payment. Her role is as an intermediary
and she only takes responsibility for
any deficiency in the product that the

FIRST-TIER TRIBUNAL CASE: WENDY LANE T/A SPOT ON (TC2909)
The taxpayer provided a comprehensive cleaning, maintenance and gardening service
to owners of holiday homes in Cornwall.
According to HMRC, she exceeded the VAT registration threshold in September
1999, and should have registered on 1 November 1999. This left her with an eightyear VAT liability as the problem was identified by HMRC on a visit in 2007. However,
the taxpayer claimed that she was not directly supplying services to the holiday home
owners but only acting as an agent i.e. the main supply was between the self-employed
tradesmen/cleaners and the home owners. The income that the taxpayer retained (and
referred to as ‘commission’) was below the VAT registration threshold.
The two key issues considered by the tribunal were the nature of the terms and
conditions agreed between the property owner and taxpayer (which were inconclusive
because they contained inconsistencies) and the actual reality of the arrangement as
far as the basic facts were concerned. A key comment in the tribunal report was as
follows:
‘In the event of any damage caused by a cleaner the property owner would be likely
to complain to and seek a remedy from Spot On with whom he or she had contracted
rather than the cleaner.’
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customer suffers if the direct route
between the other two parties fails to
provide a solution. Another important
point was that the hirer gave feedback
about the quality of service she had
received from the handbag owner, again
indicating that the owner was providing
the service directly to the hirer.
When I was on the speaking circuit, a
case I enjoyed talking about to highlight
the key issues of three party transactions
involved Wendy Lane T/A Spot On
(TC2909). This case did not produce a
happy ending for the taxpayer. See Firsttier Tribunal case.
The appeal was dismissed – the
taxpayer was deemed to be acting as a
principal.

Final tale

An unfortunate habit of clients and some
accountants is to wear the wrong glasses
when looking at three party transactions,
with a tendency to see an arrangement
in the best possible light in terms of the
VAT position when the reality might be
very different. Think about this issue
if you act for any taxi, hairdressing or
beauty industry clients where a main
business such as e.g. a hairdressing salon
utilises the services of a range of selfemployed individuals such as stylists.
Always remember that HMRC can go
back up to 20 years to correct a belated
VAT registration – the time period is not
capped at four years as is the case with
the correction of errors on previous VAT
returns.
To share a final story with you, I
advised on another scenario recently
involving a musical concert where the
three relevant parties were the venue,
the production company organising the
show and the punters buying the tickets
– and both the production company
and venue thought the other business
was accounting for output tax on the
ticket sales. A key message with VAT is
to always consider issues at the planning
stage of a deal, rather than when the
money starts to roll in, by which time
it is a case of trying to sort things out
after the horse has bolted. It’s all very
tricky … and three party transactions
are certainly a part of the VAT system
where there are shark infested waters
in abundance. All swimmers must take
great care!
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Paper tiger or
hidden dragon?
Keith Gordon discusses the Supreme Court’s
decision in HMRC’s appeal in the BPP case
KEY POINTS
zz
What is the issue?

The case has been considered by four
levels of judiciary – these four years
have not resolved the underlying
question about the correct VAT
treatment of BPP’s arrangements.
Instead, the entire time has been taken
up on preliminary procedural matters.
zz
What does it mean to me?
HMRC do not always conduct litigation
in a way that comes across as fair to the
inexperienced and less well-resourced
litigant.
zz
What can I take away?
Whilst it would be inappropriate to
run to the Tribunal for a debarring
order the minute that HMRC make a
mistake, this case should give taxpayers
some confidence that the Tribunal has
the powers to keep HMRC in line and
that the exercise of those powers in
a suitable case has now received the
highest judicial endorsement.

I

n the May 2016 issue of Tax Adviser,
I wrote about the Court of Appeal’s
criticism of HMRC’s handling of an
appeal being taken by members of the BPP
group of companies.
As most readers will know (many with
first-hand experience), BPP provides
professional training. In the period under
review, it was arranged by BPP for students
to be supplied with books by one company
and education by another. The apparent
purpose of the arrangement was for part
of the supply (the books) to qualify as zerorated as opposed to a single standard-rated
supply of education.
This led to a disagreement with HMRC
which then proceeded to the First-tier
Tribunal. Although BPP’s appeals were
notified to the First-tier in May 2013
and, in the meantime, the case has been
considered by four levels of judiciary, these
four years have not resolved the underlying
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question about the correct VAT treatment
of BPP’s arrangements. Instead, the entire
time has been taken up on preliminary
procedural matters.

The Tribunal procedural rules

Although the Tribunal portrays itself as
a relatively informal way of resolving
tax disputes (and, despite the many
impressions to the contrary, it is), it is
governed by a set of rules (the Tribunal
Procedure Rules) which provide a
framework within which a case will
progress from the initial notification of the
dispute to the Tribunal all the way through
to the Tribunal’s decision (and, in fact, a
little beyond).
The rules are drafted in a relatively
broad fashion so as to recognise the diverse
caseload of the Tribunal – ranging from
£100 penalties cases to those concerning
multi-million carousel frauds. However,
whatever the nature of the case, the
Tribunal is obliged to act in accordance with
what is known as the Overriding Objective
which is ‘to deal with cases fairly and justly’
(Tribunal Procedure (First-tier Tribunal)
(Tax Chamber) Rules 2009 SI 2009/273
rule 2(1), (3)). Under rule 2(4), the parties
are obliged to help the Tribunal to further
this overriding objective. Avoiding delay is
one aspect of dealing with a case fairly and
justly (rule 2(2)(e)).
Although, as a matter of law, it is usually
the case that the taxpayer has the burden
of proof in an appeal, this does not mean
that the taxpayer will have to do all the
running before the final hearing. Indeed,
appeals – by their very nature – are
challenges undertaken by taxpayers against
decisions made by HMRC. Consequently,
the rules provide that, at an early stage in
proceedings, HMRC are meant to set out a
statement of case – explaining the factual
and legal basis for the decision under
appeal. It is that statement of case which
will govern the future handling of the case.

Where a party’s conduct in the
course of the litigation has fallen below
the expected standards, the Tribunal
rules provide for a number of remedies.
Ordinarily, missed (or about-to-bemissed) deadlines can be overcome by an
extension being granted (prospectively or
retrospectively); where further information
is required from one of the parties, the
Tribunal can direct that this be provided
within a specified period. Furthermore, if
a party’s conduct is deemed unreasonable
then the Tribunal can make a costs award
to the other side. The Tribunal’s ultimate
sanction, however, is to strike out a
party’s case (or, in the case of HMRC, the
potentially lesser sanction of debarring
HMRC from future participation in the
appeal).
Under rule 8(3)(a), this is a discretionary
sanction which may be used if a party
has failed to comply with a direction that
included a warning that non-compliance
could lead to a strike-out (or debarring).
In addition, rule 8(1) provides for what
are often known as ‘unless’ orders:
that is a direction that provisionally
and prospectively strikes out a party’s
case (or, in HMRC’s case, debars them)
automatically, unless they comply with the
Tribunal’s direction by the set time.
These powers are in practice reserved
for those cases where a party has missed
a deadline at least once (but usually more
than once) and the Tribunal feels that
firm pressure needs to be put on them to
comply, so as to ensure that the case is not
bogged down with unnecessary and often
prejudicial delays.
Of course, the Tribunal’s decision to
impose either of these sanctions is to be
governed by the overriding objective.

Facts of the case

My May 2016 article explained the facts
of the case in some detail. To summarise,
however:
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zz
HMRC’s statement of case was late

and lacking sufficient detail.
zz
BPP requested further clarification of
HMRC’s case. Whilst HMRC accepted
the need for this, they initially
refused to be governed by any
timescale.
zz
BPP then applied for an unless order
and the Tribunal agreed that HMRC
needed to comply with the request
within a specified period. However,
rather than grant the unless order
sought, the Tribunal merely warned
that non-compliance might lead
to HMRC being debarred from
continued participation in the appeal.
zz
HMRC responded on the last date for
compliance, but their response was
inadequate.
zz
BPP therefore made the application
that the Tribunal debar HMRC in
accordance with rule 8(3)(a).
zz
It was only shortly before the hearing
of that application that HMRC finally
clarified their case to the extent
originally needed. This was eight
months after the statement of case
was first due to be served.

Judge Mosedale decided that
HMRC should be debarred from future
participation and therefore granted BPP’s
application. HMRC successfully appealed
against that decision in the Upper
Tribunal, but BPP’s appeal to the Court
of Appeal was successful. HMRC decided
to appeal against the Court of Appeal’s
decision and were given permission to do
so by the Supreme Court.

The Court’s decision

The judgment was given by Lord
Neuberger in one of his last judgments
as President of the Supreme Court.
Early on in his judgment, he made it
clear that the ultimate question for
the Court was whether or not Judge
Mosedale’s decision could be justified.
Therefore, it is not whether the judges
in the Supreme Court would necessarily
have reached the same decision, but
simply whether the approach taken by
her can be faulted. Consequently, the
judgment focused predominantly on
Judge Mosedale’s decision rather than on
how it was later analysed by the Upper
Tribunal and the Court of Appeal.

PROFILE
Name Keith Gordon
Position Barrister, chartered accountant and tax adviser
Company Temple Tax Chambers
Tel 020 7353 7884
Email keith.gordon@templetax.com
Profile Keith M Gordon MA (Oxon), FCA CTA (Fellow) is a barrister,
chartered accountant and tax adviser and was the winner in the Chartered Tax Adviser
of the Year category at the 2009 Tolley Taxation awards. He was also awarded Tax
Writer of the Year at the 2013 awards. He provides litigation support and advises on tax
and related matters to accountants, tax advisers and lawyers.

www.taxadvisermagazine.com | October 2017

HMRC put forward seven reasons
why Judge Mosedale had taken a flawed
approach. Many of these were quickly
rejected by the Court. The most
interesting, however, was the
suggestion that the Judge’s
reliance on the Court
of Appeal’s decision in
the case of Mitchell v News
Group Newspapers Ltd [2014] 1
WLR 795 was undermined by the
subsequent Court of Appeal decision
in Denton v TH White Ltd [2014] 1
WLR 3296 which came out after Judge
Mosedale’s decision and which sought
to clarify certain misconceptions arising
from the Mitchell case. Those two cases
(and the relationship between them) are
discussed in a little more detail in my
earlier article.
Lord Neuberger’s judgment makes
clear that this raises an important
point of principle: Mitchell and Denton
concern the application of the Civil
Procedure Rules, which govern the civil
courts in England and Wales and which
therefore have no relevance to Scotland
and Northern Ireland, whereas the Firsttier operates throughout the country.
The Tribunal should be guided as much
by the approaches of the Scottish and
Northern Ireland courts as they are by
the courts in England and Wales.
Nevertheless, his Lordship recognised
the guidance given in the Upper Tribunal
in the case of McCarthy & Stone
(Developments) Ltd v HMRC [2014] STC
973 which noted that, whilst the CPR
does not directly apply to the Tribunals,
the Tribunals should not ‘adopt a
different, i.e. more relaxed, approach
to compliance with rules, directions and
orders than the courts that are subject
to the CPR’.
Lord Neuberger suggested that the
Supreme Court should not interfere
with the guidance given by the Upper
Tribunal and the Court of Appeal as to
the proper approach to be taken by the
First-tier (except where, exceptionally,
that guidance might be wrong).
Nevertheless, he was seemingly happy
to endorse it in this case, summarising
that Tribunals should generally follow
a similarly firm approach to noncompliance.
Returning to the challenges mounted
by HMRC in relation to Judge Mosedale’s
reliance on Mitchell, the Court was not
impressed. The Court considered that
Judge Mosedale had not expressly relied
upon Mitchell but independently carried
out a balancing exercise. Furthermore,
it should be noted that Denton did
not set aside Mitchell and indeed the
Court of Appeal had accepted that the
guidance given in Mitchell ‘remained
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substantially sound’: Denton merely
clarified the earlier case. The Supreme
Court considered that Judge Mosedale’s
decision should be set aside only if she
had misinterpreted the guidance given in
Mitchell, but this was considered not to
have happened.
For these reasons, the Supreme Court
dismissed HMRC’s appeal.

Commentary

At the end of the day, the Supreme
Court had little sympathy with HMRC’s
arguments. From a legal perspective,
it appears that the main purpose of
the further hearing (or at least its main
outcome) was a UK-wide perspective as to
how the Tribunals should deal with noncompliance by a party. In short, at least in
its current form, the CPR as applicable in
England and Wales (and how it has been
interpreted) should be respected in the
First-tier throughout the nation.
However, other nuggets can be taken
from the Court’s decision.
HMRC had argued that a debarring order
would prevent them from discharging
their public duty and harm the public
interest of protecting the Exchequer.
However, Lord Neuberger considered that
such an argument ‘would set a dangerous
precedent … as it would discourage
public bodies from living up to standards

expected of individuals and private bodies
in the conduct of litigation’. Indeed, Lord
Neuberger was attracted to the argument
that the courts should expect higher
standards from public bodies than from
private bodies or individuals.
On a similar theme, HMRC had argued
that a debarring order could lead to a
windfall for BPP. However, Lord Neuberger
recognised that this was a consequence of
the sanction rather than a reason not to
exercise it. For the effect to be taken into
account in the way argued for by HMRC
‘would appear to undermine the utility of
the sanction’ and should be given no weight
‘save perhaps in exceptional circumstances’.
Although the Court considered that there
must be a limit to the permissible harshness
(or indeed the permissible generosity) of a
decision relating to a debarring order and
that this case was borderline, it was on
the right side of the line and therefore the
decision should not be interfered with.
Finally, the Court remarked that, as
Judge Mosedale herself recognised, she
was left with two unattractive options:
the draconian step she opted for or letting
HMRC get away with it. Lord Neuberger
wondered whether the Tribunal rules
ought to provide for a more nuanced
alternative. However, he recognised that
this idea might be more easily formulated
in theory than in practice.

Finally, what to do next

The circumstances of this case were
exceptional, but come as no surprise.
As previously remarked, HMRC do
not always conduct litigation in a
way that comes across as fair to the
inexperienced and less well-resourced
litigant. Whilst it would be inappropriate
to run to the Tribunal for a debarring
order the minute that HMRC make a
mistake, this case should give taxpayers
some confidence that the Tribunal has
the powers to keep HMRC in line and
that the exercise of those powers in
a suitable case has now received the
highest judicial endorsement.
However, it cuts both ways. The
Tribunals are meant to be accessible to
all and legal training is not a prerequisite
for representing a client in Tribunal
litigation. Nevertheless, litigating a
case is very different from routine
correspondence with HMRC. In the
latter, time limits can often be treated
as advisory rather than mandatory (and,
indeed, HMRC are very capable of letting
months pass by before responding
to correspondence). In contrast, the
Tribunal expects a higher degree of
professionalism from both sides and a
laissez faire approach by a taxpayer can
well lead to HMRC seeking a direction
under rule 8.

Thames Valley
December 2017 Budget Conference

Saturday 2 December 2017
Robert Maas will give a résumé of the main
points of the 22 November 2017 Budget

Book online at:
www.tax.org.uk/thamesvalley

Half-day conference at:
Windsor Racecourse (Paddock Pavilion), Maidenhead Rd,Windsor, SL4 5JJ
9.00am refreshments for 9.30am start, concluding at 12.30pm (3hrs CPD)
£70 per delegate (Member) or £75 per delegate (Non Member) for
applications received by 3 November 2017
£80 per delegate (Member) or £85 per delegate (Non Member) thereafter

44

Q UA
FO
C P E/
P O IN

L IF IES
R
C PD
TS

October 2017 | www.taxadvisermagazine.com

T E C H N IC A L

Welcome to
October’s Technical
Newsdesk

Financial guidance and advice
Financial guidance and advice

Technical Team

Newsdesk articles

Author(s)

Welcome to October’s Technical
Newsdesk

Richard Wild
p 45

Finance (No2) Bill: Non-doms
reforms, SSE and Hybrid mismatches

Kate Willis/
John Stockdale/
Sacha Dalton
p 46

PERSONAL TAX INTERNATIONAL TAX OMB
LARGE CORPORATE TAX

Making Tax Digital

Richard Wild/
Will Silsby
p 47

GENERAL FEATURE

Brexit: EU (Withdrawal Bill)

Sacha Dalton
p 48

GENERAL FEATURE

Brexit: Customs duties

Sacha Dalton
p 49

INDIRECT TAX

Brexit: Impact on the Scottish Budget
GENERAL FEATURE

Working Together: new Agent Forum
GENERAL FEATURE

Mandated trust income
PERSONAL TAX MANAGEMENT OF TAXES

Chris Young
p 49
Richard Wild
p 49
John Stockdale
p 49

Scottish Land and Buildings Transaction Sacha Dalton
Tax (LBTT): availability of Group Relief
p 50
GENERAL FEATURE

Barclay Review of Business Rates
GENERAL FEATURE

Chris Young
p 51

Administrative Justice Working Group:
Scotland

Gillian Wrigley
p 51

PERSONAL TAX

Social Security (Scotland) Bill: LITRG
respond to call for evidence

Victoria Todd
p 52

GENERAL FEATURE

To contact the technical team
about these pages, please
email: Sacha Dalton,
Technical Newsdesk editor
sdalton@ciot.org.uk

October 2017 | www.taxadvisermagazine.com

What are weekends for? Well, for me, twice
a year they’re for attending the CIOT
residential conferences (and for ATT members, you may have
similar weekend experiences). So, I’m writing this month’s
introduction while attending the CIOT autumn residential
conference in Warwick, which, as usual, is proving to be an
interesting and educating event. Although autumn technically
starts on 22 September, the timing of the conference this
year really does mark the end of one season, and the start of
another – at least in the tax sense, anyway.
Summer 2017 was (certainly compared to last year with the
plethora of Making Tax Digital (MTD) and other consultations),
relatively quiet. Just one tax consultation was issued this
summer: ‘Decommissioning relief deeds: increasing tax certainty
for oil and gas investment in the UK Continental Shelf’; which,
I think you will agree, is pretty niche. That said, the CIOT, ATT
and LITRG technical teams certainly haven’t been twiddling
our thumbs, and we start this month’s Technical Newsdesk
summarising the comments CIOT submitted to HMRC in relation
to particular clauses of the Finance (No. 2) Bill (as it then was);
namely the non-doms tax reforms, the substantial shareholding
exemption, and hybrid mismatches.
We then give a high level ‘where are we now’ on MTD. If
there’s one message I would highlight in this introduction, it
is not to assume that MTD has gone away. There is a lot to
do between now and April 2019, so if you haven’t done so
already, start preparations for your practice and your clients
now. April 2019 (or thereabouts) is also when we expect
the UK to leave the EU, and we follow with three ‘Brexit’
related articles. First, what the CIOT is doing in relation to the
European Union (Withdrawal) Bill, and we would welcome
your comments on the Bill. This article also highlights the
approach the CIOT takes in relation to all its technical
submissions, in order to fulfil its charitable objectives. After
highlighting the press release the CIOT issued following
publication of the government’s customs paper, there is a
summary of the written evidence the CIOT provided to the
Scottish Parliament’s Finance and Constitution Committee on
its enquiry into the economic impact of Brexit.
We round up with a variety of articles, with a bit of
something for everyone, ranging from Working Together,
trusts, property taxes, and welfare benefits north of the
border.
Well, that was summer, or at least some of the latter part
of it. Autumn has already started with a vengeance. On Friday
8 September the ‘summer’ Finance Bill was published and
despite the pre-election Bill being split in two, the current
Finance Bill (assuming it is passed intact), will still be the
second longest Finance Act ever – at 674 pages it will be
beaten only by the 703 page Finance Act 2012. And that is
ignoring the near 350 pages of Explanatory Notes which
accompany the Bill. So plenty for us to get our teeth into.
We are also expecting draft Finance Bill clauses for the next
Finance Bill to be published on Wednesday 13 September,
not to mention the various regulations to support MTD some
time in autumn, too. At least there will be plenty to do as the
darker nights set in.
Richard Wild
rwild@ciot.org.uk
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Finance (No 2) Bill 2017
PERSONAL TAX INTERNATIONAL TAX OMB LARGE CORPORATE TAX

The CIOT commented on the draft legislation published in July
2017 in relation to non-doms and substantial shareholding
exemption (SSE); these provisions are now incorporated into
Finance (No 2) Bill 2017 published on 8 September 2017. In
addition, the draft legislation published in July reflected a change
that the CIOT had recommended in relation to hybrid mismatch
arrangements. The Finance (No 2) Bill 2017 also reflects a change
to SSE rules which addresses the concern we raised.
On 13 July 2017, the government announced that the ‘Summer’
Finance Bill would not be published until September, however,
they also provided some information about the content of the
Bill and when measures in it will take effect. The government
announced that measures dropped from the previous Finance Bill
as a result of the general election will all be reintroduced in more
or less the same form, from the initially planned commencement
dates.
Alongside this announcement, the government published
revised legislation relating to a number of measures including nondoms reform and the new institutional investors exemption for
SSE. In addition, HMRC published revised legislation relating to the
hybrid mismatch rules, which reflected a change to the legislation
that the CIOT had said was required to achieve the position that
HMRC purported to want in their guidance.
At the time of writing the Finance (No 2) Bill 2017 has just been
published which incorporates these measures (on 8 September).
While we are getting to grips with the Finance Bill as a whole, we
report below on the representations we made over the summer
on the draft legislation published in July and recap on the position
with regards to hybrid mismatches. We are, however, pleased to
note that the test for the new institutional investors exemption in
SSE has been amended to address the concern that we raised.

Non-doms tax reforms

As noted above, in the summer, the government confirmed its
intention to proceed with the non-doms reforms as previously
announced (to apply retroactively from 6 April 2017) and
published revised draft clauses and schedules. The IHT provisions
were substantially unchanged from the earlier 15 March version.
However for CGT and income tax, changes were made to the
provisions on trust protections and those for cleansing of mixed
funds.
At that stage we were particularly concerned about the points
detailed below:
IHT: Clause and Schedule on IHT Overseas Property with value
attributable to UK residential property
zz
Overlapping charges where there is loan collateral
[paragraph 3(b)]
The provisions are unclear as to the consequences when the
collateral for a loan to acquire UK residential property is greater
than the value of the loan, and also where there is more than
one type of collateral provided. The principle should be that
the total IHT charge should be on a value no greater than the
loan. For example, Ferdinand gives as collateral for a relevant
loan (of say £10m) (a) his house in Spain (worth £11m) and (b) a
floating charge over his portfolio (worth say £20m). It is unclear
whether the additional wording at the end of paragraph 3(b)
restricts the overall collateral to £10m (but if so how does one
apportion this?) or whether it simply restricts each item of
collateral to £10m.
zz
Acquisition by an intermediary [paragraph 4(1)(b)]
As currently drafted there seems to be a clear lacuna. Although
paragraph 4(1)(b) includes the wording ‘... and the acquisition

46

by the intermediary [of UK residential property] ...’, a loan taken
out to buy an already existing company/partnership structure
which already has a UK residential property within it, does not
appear to be a relevant loan, and so escapes the IHT charge.
zz
Anti-avoidance [paragraph 6(1)]
The anti-avoidance provision extends to ‘minimising’ the
effects of the operative provisions. To our knowledge, this
wording does not appear elsewhere in the tax code; its novel
use therefore creates uncertainty. First, its use could bring
into question an otherwise normal commercial transaction
which would not in the Willoughby sense constitute avoidance.
Second, does ‘minimising’ mean ‘reducing’ or ‘making as low
as possible’? For example, Agnetta could take out a £7m
loan against her £10m close company (assuming that is the
maximum any bank will lend on a loan-to-value basis). But
instead, she chooses to take out a £6m loan. If ‘minimising’
means ‘reducing’ then Agnetta is caught as her IHT liability
would be less. But if it means ‘making minimal’ then Agnetta
has not absolutely minimised the effect of paragraph 1
(because she could have gone further by borrowing even less).
The CIOT wrote to HMRC about these concerns over the
summer and our comments can be found on our website at www.
tax.org.uk/ref339.

Income Tax/CGT Deemed domicile
zz
Mixed funds cleansing (a two year window to 5 April 2019)

The provisions governing identification of clean capital have
some significant areas of uncertainty that will prevent or hinder
extraction of clean capital for UK investment and expenditure.
The mechanisms will involve segregation into different bank
accounts. It is therefore essential that not only taxpayers but
also their banks have confidence in the way the provisions are
intended to operate. There are a number of relatively small but
significant legislative amendments required.

zz
Tainting a protected trust

The protected trust provisions ensure that a deemed
domiciliary (deemed UK domiciled as a result of having been UK
resident for more than 15 years) will not be taxable on income/
gains of an offshore trust unless he/she receives a distribution.
These protections are lost if the trust is tainted by an addition
to the trust. Given the dire consequences of tainting by even a
very small inadvertent addition, the current uncertainties need
addressing in the legislation if the policy intent of encouraging
affected individuals to remain is to operate as intended.

zz
Perhaps less significant but certainly compounding complexity

is the divergence between the amendments to the settlements
code and the transfer of assets abroad provisions, aspects of
the transfer of assets amendments and the changes to the
valuation of trust benefits.

There are also a number of anti-avoidance provisions, some of
which will apply to all offshore trusts not just those with nonUK domiciled settlors that have been deferred to a later Finance
Bill. Continued engagement with the professional bodies will be
essential.
The full CIOT comments can be found on our website at www.
tax.org.uk/ref336.
The CGT & Investment Income Sub-Committee and the
Succession Taxes Sub-Committee will be reviewing the clauses and
schedules in the Finance (No2) Bill 2017 published on 8 September.

Substantial Shareholding Exemption (SSE)

The revised draft legislation published on 13 July dealing with the
SSE only related to the proposed new exemption for investing
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companies owned by qualifying institutional investors,
which has no trading requirement and allows the substantial
shareholding requirement to be satisfied for investments of less
than 10% but costing at least £20m.
The CIOT wrote to HMRC to raise concerns around the way
in which the definition of a ‘substantial shareholding’ would
operate for qualifying institutional investors in circumstances
where the shareholding is less than 10%, but cost more than
£20m.
We said that, in our view, the test in new paragraph 8A(3)
regarding the ‘proportionate percentage’ was too strict and
may cause the test to be failed in circumstances where the
policy intention is that the exemption should be available.
The problem arises from the words ‘…percentage equal to the
percentage of ordinary share capital...’ in new paragraph 8A(3).
This drafting is very restrictive and will mean that even a very
small disparity between the percentage of the shareholding and
the amounts available to equity holders would be sufficient to
disqualify a sub-10% holding from relief. Thus, for example, the
existence of even a small amount of convertible debentures
issued by the company invested in could deny relief. We
pointed out that this stringent test may be a common difficulty
with the application of new paragraph 8A, which means that
the policy intention will not be fulfilled. We suggested some
possible solutions.
The full text of our comments can be found at: www.tax.org.
uk/ref340.
We are pleased to note that the Finance (No 2) Bill 2017
published on 8 September 2017 addresses this concern.
The provision includes a new sub-paragraph (5) in the new
paragraph 8A, which will be inserted into TCGA 199 Schedule
7AC which permits ‘insignificant’ discrepancies between
percentages of the shareholding and the amounts available to
equity holders. This seems to be a sensible result.

Hybrid mismatches

As reported in Technical Newsdesk of July’s Tax Adviser, we
wrote to HMRC to express our concern around a conflict
between the draft guidance on hybrids and other mismatches
and the wording of the legislation.
The comments in the updated hybrid and other mismatches
guidance published in March 2017 regarding the operation
of the legislation as it applies to state and local taxes did not
reflect the actual language of the legislation. We said that if the
comments remain in the guidance once this is finalised, it would
lead to great uncertainty for taxpayers who would have to
decide whether to apply the new rules in accordance with what
they consider the law to be, or in accordance with a contrary
position that is the published view of HMRC.
We went on to say that if HMRC is aware of financing
structures where the income is subject to state taxes, but not
US federal taxes and, in respect of which, HMRC would like
to see a deduction for the interest paid disallowed in the UK,
then in our view the correct approach would be to amend the
legislation to achieve the desired outcome as we did not believe
the current legislation achieves this. This is what HMRC has
done.
The revised draft legislation published on 13 July 2017, and
now incorporated into Finance (No2) Bill 2017, amends the
hybrid mismatch rules so that the rules will bite if the income is
subject to state taxes.
Kate Willis
kwillis@ciot.org.uk

John Stockdale
jstockdale@ciot.org.uk

Sacha Dalton
sdalton@ciot.org.uk
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Making Tax Digital
GENERAL FEATURE

A summary of the key elements of Making Tax Digital, and what’s
ahead.
As noted above, the Finance (No 2) Bill 2017 has just been
published and, as expected, contains a number of provisions in
relation to Making Tax Digital (MTD). We have set out below a high
level summary of the key elements of the MTD proposals as they
now stand, both in relation to MTD for Business (MTDfB), and how
MTD applies for Individuals (MTDfI).

MTDfB: income tax

As you will be aware, the MTD timetable for income tax has
been substantially deferred, and no unincorporated businesses
or landlords will be mandated to keep digital records (though
see below) or submit quarterly reports to HMRC for income
tax purposes until April 2020 at the earliest. In the meantime,
legislation to enable MTD for income tax is included in the
Finance Bill, and draft regulations will be published at a later date.
Currently, trials of MTD-compatible software are in ‘private beta’
stage (small scale, invitation only), but the ‘public beta’ stage
(open to all unincorporated businesses and landlords, subject to
software availability), the launch of the trials, is expected to take
place in Autumn 2017.
Although eventual mandation of MTD for income tax is by no
means certain, there are potential advantages to (i) helping clients
transition to digital record keeping in this interim period and (ii)
encouraging appropriate clients to join the public beta trials.

MTDfB: VAT

Whilst the timetable for income tax was deferred, the starting
date for VAT of April 2019 remains as originally announced, though
is restricted to compulsory (not voluntary) VAT registrations. There
are two elements to the VAT proposals:
1. Businesses will be required to maintain digital records, albeit
only to enable them to meet their VAT obligations; and
2. VAT returns will need to be submitted directly from the
software that the business (or their agent) is using, meaning
that it will no longer be possible to simply type the VAT return
figures into the HMRC portal.
Looking briefly at each of these, the first requirement means
in practice that many small and medium sized businesses are
effectively mandated into keeping their business records in digital
form from April 2019, as most SMEs have a single set of records
which forms the basis for all their accounting and tax obligations.
Similarly, companies will need to consider whether and how they
will need to adapt their record keeping to comply with MTD for
VAT, notwithstanding the uncertainty around MTD for corporation
tax (see below).
The second requirement is potentially more challenging than
the first. At present, we understand that only around 12% of VAT
returns are submitted directly from software, with around 87%
submitted through the HMRC portal (the remaining 1% being
filed in hard copy or by phone etc). There will no doubt be a
large number of businesses who could, if prompted, submit their
VAT return through software without a great deal of extra work.
However, there will also be a substantial number of businesses
which make significant and complex adjustments to the underlying
figures, or combine data from different sources, for whom this
second requirement will be problematic. We will be working with
HMRC to explore options for businesses, particularly those in this
latter category.
There will be a private beta test of MTD for VAT in Autumn/
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Winter 2017/18, before a public beta test is launched in Spring
2018. Again, it may be appropriate to consider which of your clients
will need to change how they maintain their accounting records and
whether it would be beneficial to participate in the trials.

Brexit: EU (Withdrawal) Bill

MTDfB: corporation tax

The European Union (Withdrawal) Bill was published in
July 2017. This Bill is intended to be the legal basis of the
application of what will become retained EU law in the UK
following Brexit. The CIOT welcomes the early publication of
this Bill, which provides all interested stakeholders with an
opportunity to consider it.
The CIOT is reviewing the European Union (Withdrawal)
Bill which was published in July 2017 and is considering the
implications for the UK’s tax system. The Explanatory Notes say
that the principal purpose of the Bill is to provide a functioning
statute book on the day the UK leaves the EU. It is also intended
that, as a general rule, the same rules and laws will apply on the
day after exit as on the day before.
We welcome these intentions as a starting point to provide
legal continuity following Brexit. However, our initial review of
the Bill indicates that the intended scope and effect of some
of the provisions of the Bill is not very clear. In addition, there
are a number of provisions which go beyond incorporating EU
law as it stands at exit day into UK law, and which result in the
position for taxpayers after exit day being different from their
position immediately before it.
As an educational charity, our primary purpose is to promote
education in taxation. In addition, one of the key aims of the
CIOT is to work for a better, more efficient, tax system for all
affected by it – taxpayers, their advisers and the authorities.
Our comments and recommendations on tax issues are always
made solely in order to achieve this aim; we are a non-partypolitical organisation. In our view objectives for the tax system
should include a legislative process which translates policy
intentions into statute accurately and effectively, without
unintended consequences and results in legislation which
provides certainty, so businesses and individuals can plan ahead
with confidence.
With these aims in mind, we will be writing to the
Department for Exiting the EU with our comments on the Bill in
the coming weeks.
One key area that we have identified as being unclear is
around the incorporation into UK domestic law of general
principles of EU law. For example, there is a lack of clarity as
to whether principles relevant to specific areas of law – such
as fiscal neutrality in VAT – will be incorporated into UK law on
exit. In addition, the scope and effect of general principles of
EU law is curtailed by the Bill: they will no longer be available
as the basis of a right of action in domestic law after exit day
and after exit day no court will be able to disapply or quash any
enactment on the basis that it is incompatible with any of the
general principles of EU law.
Another area of change is that after exit day, there will be
no ability for UK courts to refer matters to the CJEU. It is, of
course, an important political principle that the jurisdiction of
the CJEU should cease on exit day. However, this has practical
consequences for taxpayers and HMRC, in that they will be
faced with a different route to determining any question
regarding the interpretation of retained EU law that arises after
exit day.
Currently a referral to the CJEU can be at any point in
court proceedings, including, at the earliest stage, from the
First Tier Tribunal. Although a referral is not without cost
and time implications, it does mean that a conclusion can
often be reached on a point of EU law at an early stage in the
proceedings. After exit day each UK court (including the First
Tier Tribunal) will have to reach a conclusion on the point of

MTD in relation to corporation tax remains one of the significant
unknowns. HMRC are currently undertaking a series of consultation
meetings with businesses, advisers and representative bodies
(including CIOT and ATT) to understand the characteristics of
complex businesses and the opportunities and challenges for
complex businesses under MTDfB.
However, as noted above, most companies will need to
comply with MTD for VAT from April 2019, so clarity around any
requirements for corporation tax is needed sooner rather than
later (and some will say it is already too late), to ensure that the
accounting systems they implement to accommodate MTD for VAT
will also accommodate the requirements for corporation tax with or
without the eventual introduction of MTD.

MTDfI: dynamic coding

Dynamic coding seeks to reduce the number of tax under/
overpayments experienced by individuals within the PAYE system
by making in-year changes to their tax code. Dynamic coding went
‘live’ on 2 July, and codes will be changed in-year when HMRC receive
information from employers or the individual that would impact on
the tax code. Later in 2017, HMRC will start to use the information it
receives from banks and building societies and will update tax codes
where it is necessary to collect any unpaid tax on that interest.
Agents do not usually receive copies of notices of coding, and you
may wish to encourage your clients send you a copy so you can check
whether it is correct. We understand that there have been some
teething problems with the system, and calls to HMRC’s helplines
have increased.

MTDfI: the Personal Tax Account

HMRC are continuing to make changes and improvements
to the Personal Tax Account (PTA), both to make it easier
for taxpayers to find what they are looking for and to
increase functionality. Pre-population of the PTA has already
commenced, for example with employment income, and will
expand to include other sources of income such as bank and
building society interest.
In the meantime, and because agents do not have access
to clients’ PTAs (though we keep challenging HMRC to revisit
this), following the decision by HMRC to stop providing pay and
tax details over the phone to agents, HMRC are introducing a
new system which will allow authorised agents to obtain online
the following limited information for 2016/17: gross pay, tax
deducted, employer (or pension provider) name, employer
PAYE reference. The system is currently in a private beta trial,
and we are expecting it to be available more widely very soon.
It may also be broadened to include other types of payroll
information.

Further information

The above is just a brief snapshot of some of the key emerging
elements of MTD. HMRC have held a number of Talking Points
sessions where they explain the issues in more detail (see
https://tinyurl.com/q6zzty4). In addition, the CIOT and ATT
websites provide more information at https://tinyurl.com/
yd6zeams and https://tinyurl.com/ya9fod26 respectively. A
number of our branch events and conferences have sessions
dedicated to MTD, so keep a look out for these, too.
Richard Wild
rwild@ciot.org.uk
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EU law itself, which, of course, it does do to some extent already
if the point is considered to be sufficiently clear. This conclusion
will be subject to appeal in the ordinary way, potentially until the
case reaches the Supreme Court. There are differing views as to
whether this change in procedure is in the best interests of an
efficient and fair legal system. We think that this is an area where
government could encourage further public discussion to gather
views as to whether or not there should be some sort of new
procedure for UK courts to deal with retained EU law. Ideas include
developing a right to leap frog directly to the Supreme Court, or
for there to be a specialist tribunal staffed with EU law experts
which can be referred to in circumstances where previously UK
courts could have made a referral to the CJEU.
We would welcome views of members on either of these areas
and, indeed, any other comments on the Bill and these can be sent
to technical@ciot.org.uk or directly to me.
Sacha Dalton
Sdalton@ciot.org.uk

Brexit: Customs system
INDIRECT TAX

The CIOT has urged the government to act swiftly to turn the
proposals in its paper for a future customs relationship with the
EU into agreed measures that will give businesses a long lead-in
period before Brexit.
The CIOT welcomed the government’s customs paper which
was published in August and the fact that the government is
addressing customs in the negotiation process. The government
said it would discuss the proposals in the paper with stakeholders
over the summer and aims to publish a Customs White Paper in
advance of the Customs Bill in the autumn.
The CIOT is keen for the government to prioritise ensuring that
UK and EU businesses can trade freely with one another under
straightforward and succinct customs rules after Brexit, noting that
the aim should be to minimise the level of additional friction that
will apply to cut the cost of moving goods.
We welcome the discussions that HMRC is having with
businesses to ensure that their key requirements are being
listened to. It is clear that the sooner there is some clarity about
the machinery that businesses and their advisers need to get used
to, in order to manage customs after Brexit, the better. Businesses
need as long as possible to implement changes to systems or
supply chains.
Among the proposals in the Government’s paper is a
streamlined customs arrangement between the UK and the EU.
Another proposal is a new customs partnership with the EU by
aligning the UK’s approach to the customs border in a way that
removes the need for a UK-EU customs border. The paper also sets
out new details on an interim period with the EU.
The CIOT has cautioned that a prolonged transition period may
have a knock-on impact for those who hope for tax reform as a
result of Brexit. It should be recognised that while a prolonged
transition period is allied to the scale of the task of designing and
implementing a new customs duties system, it is likely to absorb
a huge swathe of Treasury and HMRC resources. This will limit
the resource available to consider and implement any other tax
reforms.
Our full press release can be found at: www.tax.org.uk/
PR150817Brexit
Sacha Dalton
sdalton@ciot.org.uk
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Brexit: impact on the Scottish
Budget
GENERAL FEATURE

The CIOT provided written evidence to the Scottish Parliament’s
Finance and Constitution Committee on its inquiry into the
economic impact of Brexit. The submission focused on evidence
provided to other Scottish Parliamentary committees over
the past year that highlighted concerns on the possible tax
implications of the UK’s decision to leave the EU.
The Chartered Institute of Taxation provided written evidence
to the Finance and Constitution Committee of the Scottish
Parliament as part of its inquiry into the impact of Brexit on the
Scottish Budget.
Although the majority of questions posed by the committee
fell outwith the remit of the CIOT, the Institute highlighted past
submissions to the Scottish Parliament that focused on the
possible tax implications of Brexit. These were: a submission to
the Culture, Tourism, Europe and External Relations Committee
from September 2016 and a November 2016 submission to the
Economy, Jobs and Fair Work Committee.
In respect of these submissions, the CIOT highlighted concerns
over areas including the potential tax implications for Scottish
exporters, non-UK companies investing in Scotland as well as
potential labour market implications of leaving the EU. Potential
issues relating to VAT, customs duties and social security issues
were all considered, with the proviso that, at the time of writing,
no immediate changes were expected until such time as the UK
formally withdraws from the EU. It was also noted that the tax
implications for Scotland were the same as those for the rest of
the UK, subject to further changes in the devolution of tax powers
to the Scottish Parliament.
Copies of the CIOT’s submissions can be found at www.tax.org.
uk/ref328.
Chris Young
cyoung@ciot.org.uk

Working Together: new Agent
Forum
GENERAL FEATURE

The new Working Together Agent Forum has now gone live. Here’s
how to get involved, and why you should do so.
Readers of Jon Stride’s article ‘Piloting a new course’ in the
February issue of Tax Adviser will be aware of the working together
agent forum that HMRC had been piloting. I am pleased to say that
the new Agent Forum is now live and functional.
The idea of the Agent Forum is simple – agents can report
problems with HMRC systems, processes etc on the forum, and
other agents can comment and contribute. HMRC monitor the
forum and can immediately start looking into the issues, identifying
whether these are client-specific, or potential widespread issues.
The Issues Overview Group (IOG – see http://tinyurl.com/y9atp9fe)
then review potential widespread issues to determine whether
these should be moved to current (that is actual) widespread issues
and then agree with HMRC to allocate a Working Together reference
number and a priority rating. HMRC take up the issue with the
relevant business area, whilst encouraging further responses from
the agent community if required.
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So, the key advantages of the forum are twofold. First, it
gives the agent community an opportunity to report problems
to HMRC in real time. Secondly, it enables agents to see whether
the issues they are experiencing are also being faced by others,
and what is being done about them.
How to join the Agent Forum
Joining the Agent Forum is a simple, two-stage process. The
Agent Forum is hosted in a private area solely for agents on the
HMRC Online Forum. Therefore you must first be enrolled on the
HMRC Online Forum (step 1) in order to access the Agent Forum
(step 2).

Step 1

Type in the link https://online.hmrc.gov.uk/webchatprod/
community/forums/list.page.
Click on ‘Register’ in the top right hand corner of the page.
Read and (if you are content) click ‘I agree to these terms’.
Complete the following details:
zz
User (your forename and surname)
zz
Email address (please use your assigned work email address
that identifies your firm/organisation, or the email address
you have used to register for Digital Working Together if so
registered)
zz
Create and confirm a password
zz
Press submit

Step 2

Once you have done step 1, you then need to request access
to the private Agent Forum. You do this by emailing agentforum.
wt@hmrc.gsi.gov.uk with the following identity information:
zz
Your forename and surname
zz
Confirmation of assigned work email address
zz
The name of your firm/organisation
zz
The name of your professional body/ies
zz
Your professional body registration number/reference.
Once you’ve emailed HMRC, they will be in touch to confirm
your acceptance. After this, you will have access to the new
Agent Forum from the original link at step 1.
A more detailed article on the Agent Forum will appear in a
future issue of Tax Adviser, but in the meantime why not register
and take a look around? The more agents join and contribute,
the more successful the forum will be.
Richard Wild
rwild@ciot.org.uk

Mandated trust income
PERSONAL TAX MANAGEMENT OF TAXES

Correspondence with HMRC clarifies when trust income is
mandated to a beneficiary.
For an interest in possession trust (typically one where there
is a life interest so that the life tenant is entitled to the income)
where income is ‘mandated’ to the beneficiary, the trustees
do not have to supply all the income details in the Trust SATR
(SA900), and may even request to be taken out of the SA regime
for future years.
Given that under the regimes applying since 6 April 2016 gross
interest and dividends received by trustees would otherwise
necessitate completion of a return and making payment of
tax (at 20% for interest and 7.5% for dividends), there are time
and cost savings for trustees in mandating income directly to
the beneficiary. The liability then passes to the beneficiary and
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there is no statutory basis for assessing the trustees as they are
no longer in receipt of income. Even if the beneficiary does not
declare the income and pay the tax, liability cannot fall back to the
trustees.
Recent correspondence by CIOT and ICAEW with HMRC has
clarified what constitutes ‘mandated’, with HMRC stating that
(until it is revoked) any standing instruction given by the trustees
as to the payment of income before it falls entirely under their
control would constitute a mandate. HMRC have provided their
view on eight scenarios (which are set out with the summary of
the correspondence at www.tax.org.uk/TN170814MTI), and in
particular accept as being mandated situations where:
zz
Investments are held by an investment manager in nominee
accounts and the manager has a standing instruction to pay the
income periodically, say quarterly, into the beneficiary’s bank
account; and
zz
The life tenant manages real property, including repairs, and
collects and returns the rent directly.
HMRC are also updating the relevant sections of the Trusts,
Settlements and Estates Manual.
John Stockdale
jstockdale@ciot.org.uk

Scottish Land and Buildings
Transaction Tax (LBTT):
availability of group relief
GENERAL FEATURE

The CIOT has asked the Scottish Government to confirm whether
or not LBTT group relief is available where shares are pledged as
security for a loan.
The CIOT has written to the Scottish Government to ask
for clarification on the availability of LBTT group relief in
circumstances where the shares of the buyer group company are
pledged as security for a loan. Our request followed an adverse
ruling that we understand to have been given by Revenue Scotland
in this area.
The Scottish Government’s consultation on the introduction of
LBTT, ‘Taking forward a Scottish Land and Buildings Transaction
Tax,’ published in June 2012, proposed that a number of reliefs
including group relief would be carried forward from SDLT.
The Land and Buildings Transaction Tax (Scotland) Act 2013
received Royal Assent on 31 July 2013 but with the omission of an
equivalent provision to that for SDLT group relief in Finance Act
2003 Schedule 7 paragraph 2B (Certain mortgage arrangements
not within paragraph 2) (inserted by the Enactment of ExtraStatutory Concessions Order SI 2013/324 article 7 with effect for
transactions with an effective date on or after 1 March 2013). The
enacting legislation in FA 2003 was intended to replicate the effect
of Extra Statutory Concession C10 withdrawn post-Wilkinson.
The broad effect of the SDLT provision is that if shares or
securities in a company are used as security under a mortgage
(or legal or equitable charge) the mortgage will not in itself fall
foul of the anti-avoidance provisions that deny group relief where
arrangements are in existence under which a company in the
group may come under the control of a third unrelated company.
The CIOT has asked for confirmation (by way of public guidance
or other published statement) of the Scottish Government’s policy
intent; was the intention to replicate the substantive terms of the
SDLT group relief legislation including Schedule 7 paragraph 2B?
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If so, we consider that the Land and Buildings Transaction
Tax (Scotland) Act 2013 should be amended (with retrospective
effect) to include an equivalent provision at the earliest
opportunity. Consideration should be given to using the powers
under section 27(3) to modify Schedule 10 with immediate
effect.
Certainty is needed not only for future transactions but in
respect of transactions that have already completed claiming
group relief so taxpayers need to know as soon as possible
where they stand. Most corporate groups provide security
to their lenders, so the number of transactions potentially
affected, and level of harm to Scottish business, could be
perceived to be significant.
At the time of writing we await the Scottish Government’s
response.

avoidance and retain the integrity of the business rates
regime. A General Anti-Avoidance Rule is recommended
in addition to specific measures targeted at ‘known’
avoidance measures. Rates relief measures should be more
closely monitored and the Scottish Government should be
responsible for checking rates relief to ensure compliance
with legislation.
In our response last year, the CIOT did not recommend
any particular course of action or policy for the Scottish
Government to adopt, setting out instead some guiding
principles and drawing attention to the practical issues
that the group should consider in respect of consultation,
administration and collection of any reformed tax. The CIOT
submission is available on the CIOT website at: www.tax.org.
uk/ref170.

Kate Willis
kwillis@ciot.org.uk

Chris Young
cyoung@ciot.org.uk

Barclay Review of Business
Rates

Administrative Justice Working
Group: Scotland

GENERAL FEATURE

PERSONAL TAX

The Barclay Review of Business Rates published its final
report and recommendations to the Scottish Government at
the end of August. The CIOT had provided the review with
written and oral evidence during the course of its work on
the guiding principles and practicalities behind reform of the
system.
In August, the Scottish Government commissioned a review
into Scotland’s business rates system and issued its final report
and recommendations.
The Barclay Review had been tasked by Scottish Ministers
‘to make recommendations that seek to enhance and reform
non-domestic rates system in Scotland…whilst still retaining
the same level of income to deliver local services upon which
businesses rely’.
The review made 30 recommendations to Ministers, grouped
under three broad categories:

Discussions about how to administer the law fairly in
Scotland, particularly in relation to welfare benefits.

Supporting economic growth

Measures recommended include three-yearly revaluations
(from 2022), a 12-month delay on rate increases for properties
that have been expanded or improved and also before rates
apply to new build properties. The review also recommends
reducing the large business supplement, targeted support for
nurseries, town centres and a separate review of plant and
machinery valuations.

Improving ratepayer experience and administration

A series of measures aimed at improving the administration and
experience of the system are recommended. These include;
improved consultation, engagement and information sharing
between assessors and ratepayers and a more transparent,
consistent and standardised approach across councils. The
group has recommended the creation of a Scotland-wide body
accountable to ministers if this is not achieved voluntarily.
Measures to reform the appeals system, increase the uptake
of online billing and improve the collection of information and
debt recovery are also suggested.

Increasing fairness and ensuring a level playing field

The Barclay Review recommends a series of actions to tackle
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Background to group

This forum, organised by the Scottish government, is for
networking with interested parties and for shaping best
practice. While our interest is primarily tax law, similar
concerns around fairness and accessibility arise in other
areas of law. A meeting of the group in early August mainly
concerned social security.

Changes to social security benefits in Scotland

The Social Security (Scotland) Bill (http://tinyurl.com/
yagv36lo) was introduced to the Scottish parliament at the
end of June. The Bill provides for a social security charter to
be published. It is likely this will establish broad principles
governing the actions of both claimants and the state.
Following the devolution of new powers, the Scottish
government will control around 15% of the total social
security spend in Scotland, mainly in relation to disability
benefits and housing payments. It is proposed that certain
benefits may be paid at a higher rate than in the rest of the
UK, or instead with a supplementary payment. We have
raised concerns that the taxation treatment of any such
payments needs to be agreed and communicated.
There will be a two-stage appeal process against decisions
made – first to have a redetermination, where the whole
claim will be reviewed by a team separate from the one who
made the original decision, and from there to a Tribunal if
the claimant remains dissatisfied. The Scottish government
have recruited around 2,000 volunteers, who are currently
claiming benefits or who have claimed benefits in the past,
to help them make the system as user-friendly as possible.
Claims will be able to be made by telephone, online and face
to face.
A complaints system is to be put in place but it is unclear
how cross-border (within the UK) issues are to be dealt with.
Gillian Wrigley
gwrigley@litrg.org.uk
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TECHNICAL

Social Security (Scotland) Bill:
LITRG respond to call for
evidence
GENERAL FEATURE

Control of a number of existing social security benefits is being
passed from the UK Government to the Scottish Government and
the Social Security (Scotland) Bill provides a framework for the
creation of the Scottish social security system to deal with these
benefits.
LITRG’s response discusses the decision to leave most of the
detail to regulations, the proposed claimant’s charter, the recovery
of overpayments of benefit and the tax/benefit interactions
relating to the top-up of reserved benefits and the creation of a
temporary carer’s supplementary payment.
We welcome the decision to give the claimant charter statutory
backing, but based on our experience of the HMRC Charter we
pointed out that the success of the Charter depends on the ability

of claimants to enforce it. We recommended that the Charter itself
include the right of redress if the principles are not upheld by the
body responsible. The Charter should also be given prominence in
all communications with claimants.
One of the powers devolved to the Scottish Government is the
ability to top-up UK benefits. Where this happens, it is important
that thought is given to the tax treatment of these payments and
to their interaction with other benefits and tax credits, otherwise
the full value of any top-up may be lost.
The Scottish Government has committed to increasing the level of
carer’s allowance to the level of Jobseeker’s Allowance. However, the
powers to do this are not yet available and so in the interim the Bill
contains a provision that allows a carer’s allowance supplementary
payment to be paid twice a year. Carer’s allowance is a taxable benefit
and therefore thought will need to be given to the tax status of these
temporary payments. This in turn is likely to dictate whether the topup is income for tax credits and possibly other benefits. The status of
these payments must be clearly communicated to claimants so they
can meet their tax and benefit obligations.
Victoria Todd
vtodd@litrg.org.uk

Recent submissions

Further information

Date sent

Substantial Shareholding Exemption: institutional investors – updated legislation

www.tax.org.uk/ref340

10/08/2017

Deemed domicile: Income Tax and Capital Gains Tax – updated legislation

www.tax.org.uk/ref336

17/08/2017

Inheritance Tax on overseas property representing UK residential property –
updated legislation

www.tax.org.uk/ref339

17/08/2017
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To be put in touch with a member
of the Support Service please
telephone 0 8 4 5 7 4 4 6 6 11 and q uote
‘ M embers’ Support Service’
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BRIEFINGS

CIOT/ATT

Spotlight on
Glasgow Branch
BRANCHES

The motto of the City of
Glasgow is Let Glasgow
Flourish. It’s a saying that could
easily be applied to the CIOT/
ATT Glasgow Branch, which has
gone from strength to strength
over the past year.
Membership of the branch
is open to all CIOT and ATT
members and students based
in Glasgow and West Coast of
Scotland. The branch also feeds
into the work of the Scotland
Hub, which brings together
representatives from the
Glasgow, Edinburgh, Aberdeen
and Scottish Borders branches
to promote the Institute and its
work across the country.
Working in partnership
with the Institute of Chartered
Accountants of Scotland
(ICAS) under the banner
of the Glasgow Tax Forum,
the branch has co-hosted a
successful lunchtime seminar
series that will continue into
the coming year. The events
are free to attend and topics
range from our annual look at

the Scottish and UK budgets
to contemporary discussions
on the impact of Brexit, the
new Professional Conduct
in Relation to Taxation
(PCRT) standards and the UK
Government’s recently revised
plans for Making Tax Digital.
One of the most successful
seminars of the past year
took place in March, when
representatives of Revenue
Scotland and the Scottish
Government provided an
update on the implementation
of Scotland’s devolved taxes.
The level of engagement and
debate among the 60 members
in attendance was such that
both organisations have agreed
to return for a second grilling in
March 2018.
It’s great to see that these
bodies value the input of CIOT
and ATT members – and the
tax profession more generally
– as they come to terms with
Scotland’s new tax powers and
I’m pleased that the Glasgow
branch has been able to play
its part.
In fact, such has been

Andrew Ford

the level of interest in and
attendance at our lunchtime
events that the forum is on
the move to bigger premises.
Meetings are now taking
place at The Corinthian
Club, a stone’s throw from
our previous venue of the
Merchants House on the other
side of George Square.
Membership of the branch
committee continues to
increase although we are
always on the lookout for
new (and existing members)
interested in becoming
involved.

One of our main objectives
for the year is to increase
the number of networking
opportunities for members. To
kick this off, we are planning a
social event for students and
recent graduates in October as
a way of finding out what they
want from their membership,
supporting their professional
development and increasing
participation among members
at local and national events.
We hope that this event
will be the first of many as
the Glasgow branch goes
from strength to strength.

CIOT/ATT

Merseyside Branch: Not your
average game of golf

Ghetto golfing with
Merseyside Branch

BRANCHES

Golf typically involves
immaculately mown fairways,
nice sandy bunkers and
the ever present threat of
encountering groups of
individuals dressed in coloured,
diamond-patterned knitwear.
Losing the ball under an
armchair, hitting it past a
garden fork and aiming for a
toilet bowl rather than a hole
is less usual. However, all the
latter challenges and more
were there to test the ingenuity

of members of the Merseyside
Branch at an event to close out
the 2016/17 season, a trip to
Ghetto Golf in Liverpool.
Not only do we in Merseyside
aim to deliver high quality
CPD, but we also strive to be
an integral part of the local
professional community. Over
the past few years we have been
building active links with the
Liverpool Society of Chartered
Accountants and so it was fitting
that this was a joint event.
Thanks are due to our chair and
vice chair, Michael Spencer and
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A change from immaculate fairways! }

Mark Kearsley, for having pulled
together such a popular and
successful evening. We are also
grateful to Hays Recruitment for
their generous sponsorship of
the gathering.
By the time you read this our
2017/18 programme will have
been published and you can be

assured that the Merseyside
Branch committee are actively
planning more networking
events. We would love to hear
from members and students
who have any particular ideas
for future activities and indeed
we look forward to seeing as
many of you as possible soon.
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CIOT

Revised CTA
Examination launch

zz
The Requirement for a

EXAMS
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From the November 2017
examination session
zz
The ‘five sitting rule’ for
the validity of CTA written
examination passes will
be extended to a ‘seven
sitting rule’.
From the May 2018
examinations
zz
Taxation of Major
Corporates (TOMC),
which is an ACA CTA
Joint Programme
examination, and
Advanced Corporation Tax
(ACT), the CTA Advisory
examination, will be
merging.
From 2019

Kenneth Crofton Martin;
Daniel Lyons; John Beattie;
John Preston; Mary Shoesmith

Almost 70 guests from more
than 30 organisations attended
the launch of the Revised CTA
Examination held in London on
5 September 2017. Guests were
keen to hear what the changes
would be, when they would
be implemented and how they
would affect their organisations
and students.
John Beattie, Chairman of
the CIOT Examination Review
Sub-Committee, started by
defining the purpose of the
CTA examination which is ‘to
establish that candidates are
capable of giving the very high
standard of taxation advice
expected of a Chartered Tax
Adviser. This involves evidencing
knowledge of a wide range of
tax issues and demonstrating,
in areas of tax chosen by them,
in-depth competence and
the ability to give concise and
relevant written advice which
is comprehensive, technically
correct and commercially sound.’
John then went on to describe
the changes, most of which will
be effective from the May 2019
examination session. He stressed
that carefully considered
transitional provisions have
been agreed for existing
students to ensure the changes,
for those part way through
the qualification, will be as
straightforward as possible and
will not unfairly disadvantage any
student.

The key changes include

Commenting on the changes,
John Preston (CIOT President),
explained ‘The Institute’s
exams are fundamental
to our role as the leading
professional body dealing
solely with taxation. They are
intended to be challenging and
all members deserve to feel
proud of our accomplishment
in passing them. At the same
time, the demands on tax
professionals, wherever they
work, continue to develop.
Accordingly, we must ensure
our exams continue to test
the skills required of today’s
tax professional. The exams
will remain as challenging
as they are today, requiring
candidates to demonstrate
both breadth and depth in their
tax knowledge, and the grading
just as rigorous. We want to
continue to see CTAs who can
provide concise and relevant
tax advice to clients, that is
comprehensive, technically
correct and commercially
sound.’
For more information please visit
www.tax.org.uk/RevisedCTA
or contact the education team on
020 7340 0574 or
education@ciot.org.uk

Confirmation of Eligibility
to sit the CTA examination
will cease.
zz
The Awareness modules
in Accounting and in
Environmental Taxes,
Excise Duties and Stamp
Duties will be withdrawn.
zz
An exemption from
the Awareness
examination will be

available to students
with certain professional
qualifications.
zz
The Advisory examination
syllabi will be reviewed
to ensure continued
relevance. In particular,
the two Indirect Tax
Advisory examination
syllabi will change and
these two examinations
will be renamed.
zz
The Application and
Interaction examination
will change and be
renamed. No exemptions
will be permitted. Specific
rules will be in operation
for ACA CTA Joint
Programme students.
zz
A one-hour Computer
Based Examination (CBE)
in Principles of Accounting
will be introduced.
Students may apply for
an exemption if they have
certain qualifications.
zz
The manuals ‘Essential
Law for Taxation
Practitioners’ and
‘Essential Accounting for
Tax Practitioners’ will be
revised.

‘The purpose of the CTA examination is to establish that
candidates are capable of giving the very high standard of
taxation advice expected of a Chartered Tax Adviser. This
involves evidencing knowledge of a wide range of tax issues
and demonstrating, in areas of tax chosen by them, in-depth
competence and the ability to give concise and relevant
written advice which is comprehensive, technically correct
and commercially sound.’

John Beattie
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ATT

ATT launches Trailblazer Apprenticeships
APPRENTICESHIPS

The ATT is proud to be offering
a Level 4 Professional Tax
Technician Apprenticeship
under the newly-designed
Trailblazer Apprenticeship
scheme.
What are Trailblazer
Apprenticeships?
The Government has
replaced the existing set of
apprenticeship frameworks
with employer-designed
apprenticeship standards
that are more aligned to
the knowledge, skills and
behaviours that employers are
seeking.
One major change in the
new apprenticeships is how
these will be assessed. The
new apprenticeships require
apprentices to complete an
end-point assessment after a
period of learning and training.
The Professional Taxation
Technician Apprenticeship
The Professional Taxation
Technician Apprenticeship is an

apprenticeship designed as an
entry-level route into taxation.
Individuals in the role
of a Professional Taxation
Technician will have
responsibility for creating, and
/ or verifying and reviewing,
accurate and timely financial
information within the
organisation in which they
are employed or on behalf of
another organisation. This role
may exist in an accounting
practice, a professional services
firm, HMRC or the accounting
function of a business or other
operation.
What are the benefits of taking
on a Trailblazer Apprentice?
zz
80% of employers who
employ apprentices agree
they make their workplace
more productive.
zz
As the Trailblazer
Apprenticeship standards are
employer led, the apprentice
is learning more relevant and
specific skills related to their
profession.
zz
Accessing the apprenticeship
levy

zz
Non-levy paying employers
will receive significant
discount on training costs

How does funding for the new
apprenticeships work?
Funding is based on where the
apprentice lives and works. As
Trailblazer is an England-only
reform, training providers
and apprentice assessment
organisations and employers
can only be funded in England
for undertaking English
apprenticeships.
Employers in Scotland,
Wales and Northern Ireland
can still employ apprentices
who undertake the Trailblazer
apprenticeship but they would
receive no government funding
for this.
Apprenticeship Levy
Under the new rules, employers
across England with a pay bill
of over £3 million are required
to pay the apprenticeship levy
at the rate of 0.5% of their total
pay bill.
Employers will deal with a
training provider to agree on an

apprenticeship programme that
is suitable for their business.
The levy can be used to pay
for the training and end-point
assessment.
Non-levy paying employers
can still take on an apprentice
under this new structure. They
will share the cost of training
and assessing their apprentices
with the government – this is
called ‘co-investment’. From
May 2017, non-levy paying
employers will pay 10% of the
cost of the apprenticeship
training programme, with the
government paying the balance
(90%), up to the maximum
funding band for the appropriate
apprenticeship route.
What to do next?

zz
Take a look: Visit the ATT
website www.att.org.uk

zz
Talk to us: Call us on 0207

340 0550 or email us at
education@att.org.uk
zz
Talk to the National
Apprenticeship Service: Visit
www.apprenticeships.org.uk
for more information about
apprenticeships.

WCOTA

News from the WCOTA
EVENT

Alison Lovejoy reports
Each Livery Company has
slightly different arrangements
for running itself but generally
one joins as a Freeman and
progresses to being a Liveryman.
From within the Livery, members
become involved in the various
committees and some proceed
to what is called the Court.
Much like the CIOT, the member
rises through the ranks to
become Master which takes
about 10 years or so. The Master
holds office for a year and each
September the Court meets to
install the newly elected Master
and then celebrate at a grand
Installation Dinner. This year,
Morag Loader takes over as

Master of Worshipful Company
of Tax Advisers (WCoTA).
Morag first came across the
WCoTA in Tax Adviser magazine,
and she joined in 2006 after
meeting Barbara Abraham at
that year’s CTA Address and
CIOT President’s reception. After
attending a number of events
and functions she became
involved with the WCoTA social
committee before joining the
Court as an Assistant in 2010.
As a Court Assistant Morag
led the team that organised a
Tax Advisers’ float for the Lord
Mayor’s Show in 2013 which had
a ‘green taxes’ theme. She was
elected Middle Warden in June
2015, Upper Warden in June
2016, and elected Master in June
2017 and officially installed as
Master on 21 September 2017.
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In the City of London,
Morag has been the WCoTA’s
representative on the Financial
Services Group of Livery
Companies. This is a group of
12 modern livery companies,
covering professions such as
accountancy, law, insurance,
banking etc. which are active
in the City of London and
which help to make it such an
important Financial Services
centre internationally. The
Group advises the Lord Mayor,
Aldermen and Sheriffs on
relevant business matters
(including tax) in preparation
for their overseas trips by
providing briefings on business
issues pertaining to the relevant
overseas jurisdiction and also
advises in respect of UK issues
which might be raised at home
or abroad.
Morag is a member of the
CIOT’s Corporate Taxes SubCommittee and has lectured

Morag Loader

and provided training on a
variety of subjects including
tax and accounting for PPP,
transfer pricing and other
aspects of corporation tax.
She organises the ‘History
of Tax’ meetings for the
WCoTA to which CIOT and ATT
members are warmly invited.
The next one is on 24 October
and you can book places by
contacting Ann Bailey at the
CIOT (adminwcta@ciot.org.
uk).
To join the WCoTA visit
www.taxadvisers.org
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Brazilian tax leaders and delegates including João Francisco Bianco (fourth from
left) and Sergio André Rocha (right) convene at the ADIT stand

ADIT Academic Board member Luís Eduardo
Schoueri meets with Jim Robertson and Rory Clarke

ADIT in the Cidade Maravilhosa
EVENT

The Chair of the ADIT
Committee, Jim Robertson,
and CIOT staff members Rory
Clarke and Rhiannon Pardoe,
were delighted to exhibit
ADIT at the 71st International
Fiscal Association (IFA) Annual
Congress in Brazil’s Marvelous
City, Rio de Janeiro, from 27 to
31 August 2017.
The Congress marked ADIT’s
first ever event exhibition in
South America, and provided an
ideal opportunity to showcase
the recently launched ADIT Brazil
module to more than 1,000
international tax leaders and
professionals from across Brazil,
South America and the world.
The ADIT exhibition stand has

been a regular fixture at IFA
events since we first exhibited
at the 2010 Congress in Rome,
and the latest event enabled
us to meet again with ADIT
stakeholders and supporters
from around the globe who
had travelled to Rio, as well as
promoting the qualification to
new audiences attending the
Congress for the first time.
Alongside Jim Robertson,
whose experience as a tax
leader in industry enabled
him to promote the virtues
of the ADIT qualification from
an employer’s perspective
to senior business leaders
attending the Congress, the
ADIT stand hosted informal
‘meet and greet’ sessions with
ADIT Academic Board members

Jefferson VanderWolk and Prof.
Richard Vann.
Some of Brazil’s leading
international tax experts also
dropped by our stand, including
Chair of IFA Brazil, Gustavo
Brigagão; Director of the
Brazilian Institute of Tax Law
and former administrative tax
judge, João Francisco Bianco;
Prof. Sergio André Rocha,
Council Member of the Brazilian
Institute of Tax Law (IBDT) and
a professor at Rio de Janeiro
State University; and Prof.
Luís Eduardo Schoueri of the
University of São Paulo and ADIT
Academic Board, demonstrating
the strong links between ADIT
and institutions promoting
the academic pursuit of
international tax in Brazil. Similar

relationships with academic
organisations around the world
are represented by the various
ADIT tuition providers whose
international tax courses are also
promoted by our participation at
IFA events, as such courses can
be used as preparation by tax
professionals who plan to sit the
ADIT exams.
For those readers who
attended IFA 2017 Rio, we
hope you enjoyed both the
Congress and the accompanying
social programme. Next year’s
Congress will take place in Seoul,
Korea. We look forward to our
continued interactions with IFA,
to the success of the new ADIT
Brazil option paper and to the
continued promotion of the
wider ADIT qualification. For
more information about the new
Brazil paper, please visit
www.adit.org.uk/brazil.

TECHNICAL EXPERTISE
FOR YOUR SPECIALISM
Tax Voice is a supplement from our
sub-committees brought to you by the
Tax Adviser Online team. Recent issues
include: ADIT Voice, Employment Taxes
Voice, Business Tax Voice and
Indirect Tax Voice. Find out more at
www.taxadvisermagazine.com
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Branch events

OCT–NOV 2017

Where do you get your CPD?

Does your firm provide your CPD needs? Have you tried a local Branch event before? Would you like the
opportunity to meet with CTAs, ATTs and other professionals in your local network? Why not go along to
a local Branch event. Below we have listed branch events taking place up to 15 November 2017. However,
please visit your local branch website as there may be some events which have been planned since this list
was sent to print.

Aberdeen

Monday 6 November
Incorporation considerations
Callum Wilson
12.30-13.45

Bristol

Tuesday 17 October
Buying/selling/letting property
Robert Jamieson
15.45-19.00
Monday 6 November
MTD
Richard Wild
18.00-19.15

Commerce and Industry
Monday 16 October
Inbound investment
16.45-19.00

East Anglia

MTD and professional
responsibilities
Richard Wild and Charlotte Ali
18.00-20.00

Glasgow

Tuesday 7 November
Employment taxes
Michael Hepburn
12.30-13.30

Hampshire

Thursday 2 November
Tax planning for OMB clients
Robert Jamieson
16.00-19.30

Harrow & North London
Thursday 19 October
SPAs – role of Tax Adviser
Eile Gibson
17.30-20.30

Tuesday 17 October
MTD
Bob Trunchion
16.00-19.00

Thursday 9 November
Insolvencies – the pitfalls
Praveen Reddy
18.45-20.15

Tuesday 7 November
DOTAS/GAAR
John Barnett
14.00-17.00

Leeds

East Midlands

Tuesday 17 October
Farming and renewables
Michael Steed
16.00-20.00
Tuesday 14 November
MTD – is your practice ready?
Rebecca Benneyworth
16.00-20.00

Edinburgh

Wednesday 15 November
Brexit and Customs Duty
Caroline Muir and Scot
McManus
17.15-18.45

European

Friday 20 October
Milan Conference
13.00-18.00

Essex

Tuesday 17 October

Wednesday 15 November
VAT update
Dave Taylor and Anthony Chui
18.00-19.30

London

Wednesday 18 October
Investigations update
Jon Claypole and Tony Monger
18.00-19.00
Monday 30 October
Key VAT cases of 2017 and ones
to watch in 2018
18.00-19.00
Tuesday 7 November
Communications skills
Louise Walsh
17.45-19.00

Tuesday 14 November
New student drinks
18.00-21.00

Manchester

Monday 16 October
MTD
16.00-19.00

Merseyside

Wednesday 11 October
Annual Conference (with LSCA)
John Hotowka
09.30-16.30
Tuesday 14 November
CGT – the need to know
Rob Adams
16.00-18.00

Mid-Anglia

Wednesday 8 November
Property Taxes masterclass
Peter Rayney
14.00-17.00

Northern Ireland

Wednesday 15 November
Profit extraction for
small businesses
Croydon
Andrew England
18.30-20.00

South Wales

Tuesday 14 November
Meet the ATT President
Graham Batty
14.00-17.00

South West England

Wednesday 25 October
Finance Act 2017
Robert Jamieson
16.00-19.00

Wednesday 15 November
Essential CGT reliefs for
businesses
John Kingsley
17.15-19.15

Wednesday 15 November
Employment status for
the tax practitioner
Keith Gordon
16.00-19.00

Scottish Borders
Thursday 9 November
Topical tax, VAT and
legal issues for the
agricultural sector
Mike Cane and Grierson Dunlop
09.00-16.30

Suffolk

Severn Valley

Wednesday 15 November
Hot topics for OMBs
Robert Jamieson
14.15-17.15

Sheffield

Wednesday 8 November
IHT and Trusts update
Lynette Bober
18.00-19.00

Wednesday 25 October
NTP Seminar in a bar –
how to think like
your client
Rachel Hannan
18.15-19.45

Tuesday 14 November
OMB Conference
Melanie Orriss
09.30-17.00

Wednesday 1 November
MTD
Richard Wild
18.15-19.45
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South London & Surrey

Monday 6 November
Profit extraction for
small businesses
Guildford
Andrew England
18.30-20.00

Tuesday 14 November
VAT update
Anne Holt
18.30-20.00

Thames Valley

Thursday 19 October
IHT planning for
businesses
Robert Jamieson
Oxford
13.30-17.30
Monday 30 October
Inheritance tax
Tom Gilman
Oxford
18.30-20.00
Wednesday 1 November
Capital allowances
Alun Oliver
Reading
18.30-20.00
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Cambridge, £competitive
Price Bailey is a large regional accountancy practice that manages tax based projects including
corporate reorganisations, incorporations, share schemes, capital allowances, loan relationships,
corporate transaction structuring and tax due diligence.
As part of the Tax Consulting team, you will act as a specialist and be responsible for tax advice
to a small dedicated client base and for client requirements with little partner involvement beyond
final review, as well as WIP control, billing procedures and debtor control. In addition, this role will
handle a wide range of referrals for occasional assignments. Other responsibilities include improving
production of work within the team through mentoring, assisting with team organisation and
team appraisals. You will be commercial and proactive in fee development.
As an ACA/ACCA or CTA qualified accountant, relevant experience within a similar role is essential.
In return the role offers fast track career progression, a relaxed and professional environment,
excellent salary and benefits package.
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Ref: 3081189
For further details contact Cara Whyte on 01603 760141
or email cara.whyte@hays.com

hays.co.uk/taxation
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Booking deadline:
Friday 20th October
Contact:
advertisingsales@lexisnexis.co.uk
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Director, Non Doms & PE Clients
London
£Six Figures

Personal Tax Director/Partner
Southampton
£Excellent

One of London’s prominent Private Client Tax teams is
keen to hire a Personal Tax Director with strong experience
of advising UK res non doms and private equity executives.
The individual will also participate in business development
and networking initiatives. This is a high-profile
appointment, offering scope for progression to Partnership,
in what is a multi award-winning team. Ref 4578

This high-profile accountancy firm is making a strategic
appointment within its respected Private Client team. They
have a strong reputation for advising entrepreneurial HNWIs
and now seek a Partner or Director/Partner Designate,
to help lead the Personal Tax offering in Southampton.
The individual will be CTA qualified with extensive
experience of income and capital taxes planning. Ref 4475

Senior Tax Manager, Private Wealth
London
To £85,000

Personal Tax & Investigations
London Law Firm
£60,000 – £80,000

Our client is an international accountancy firm, with
an award-winning Private Client Tax practice. They
are keen to appoint an additional Senior Tax Manager
to look after the affairs of UHNW families. The client
base is both UK and non-dom, offering a broad range
of personal tax, structuring and trust advisory work.
Supported route to Director. Ref 4582

A rare opportunity for a Personal Tax CTA to join one
of London’s highly-rated law firms. Their Head of Tax
is a CTA who has built a thriving team of lawyers and
tax advisers. You will provide capital taxes planning
and investigations advice to HNW entrepreneurs and
non doms. Experience of HMRC investigations and
enquiries is essential. Ref 4583

Personal Tax Advisory Manager
Guildford
£Excellent + Bens

Assistant Manager, Private Client Tax
London
To £52,000

Advise dynamic, high-end private clients, without trekking
into London. From their Guildford office, this respected
team handles a broad range of London private client
tax planning work, advising entrepreneurial HNWIs
and non doms. They offer genuine scope for a talented
CTA to progress quickly to Senior Manager grade, in a
supportive and collegiate environment. Ref 4553

Join one of the UK’s most respected Private Client
accountancy firms. They have HNW advisory work at
their heart, with the team winning numerous awards
for its expertise. They are growing and now seek a CTA
Assistant Manager to advise HNW/UHNWIs and their
families. Experience of UK res non doms, residence and
remittance advice is important. Ref 4565

Many of the instructions we receive are on an exclusive
basis. For details of these and other opportunities,
please visit our website or contact:
E: michaelhowells@howellsconsulting.co.uk
T: (020) 7408 9474

www.howellsconsulting.co.uk

In-house Tax Projects Manager
Sheffield – £excellent + benefits

Expatriate Tax Assistant Manager
Manchester – To £38,000 + benefits

Working in the tax team for this large international
organisation, you will be responsible for leading and
delivering a wide range of strategic projects. You will provide
strategic tax advice, implement tax policies, manage tax risk
and monitor adherence to tax compliance obligations across
the international firm. Projects are primarily corporate tax
focussed, but you must also understand the tax implications
that corporate transactions can have for individuals. You
should be CTA qualified, with a strong UK tax background.
Call Alison Ref: 2470

My client is looking for a CTA/ACA qualified expatriate tax
professional with experience of dealing with UK expatriate
taxation, including attending tax briefings and undertaking
compliance and advisory work. This role will involve
building and maintaining client relationships, reviewing
tax returns, the preparation and review of Income Tax/
NIC calculations, conducting arrival/departure meetings,
the preparation of written advisory work in relation to
global mobility issues and business development and man
management responsibilities. Call Alison Ref: 2503

Private Client Manager
Leeds – To £46,000 + benefits

Trust Tax Associate
Liverpool/Chester – £excellent + benefits

This large regional firm is looking for a private client assistant
manager to assist in the delivery of high level compliance
and advisory work for an interesting and varied portfolio
of private clients. You will get exposure to a broad range of
technical issues including income tax, CGT and IHT work.
This role comes with fantastic career progression prospects.
You should be CTA qualified, with a minimum of 5 years
private client experience. Call Alison Ref: 2473

You will advise a portfolio of clients on matters in relation to
UK and offshore trusts and their beneficiaries. This will include
preparing trust accounts and tax returns for trust, estate and
beneficiary clients, interpreting the effects of trust deeds and
wills and dealing with ad-hoc trust tax queries. You will ideally
be AAT, ATT/STEP qualified, with experience of completing
trust accounts and returns, dealing with estate administration
and estate and trust planning. Call Alison Ref: 2501

Tax Investigations Accountant
London – To £50,000

Tax Director
Aberdeen – £excellent

Well respected Law Firm seeks an ACA/ACCA/CTA
qualified tax specialist to assist the partner in tax investigations
work. This role includes drafting and completing disclosure
reports, undertaking detailed tax analysis, analysing tax
planning and business structures to identify risk and
assisting with detailed tax forensic work. You should have a
minimum of 3 years’ taxation experience, ideally including
tax investigations work. This is a fantastic opportunity to
work in a highly regarded team. Call Alison Ref: 2515

You will be responsible for the tax advisory work on both
corporate and personal tax clients. This will involve man
management and business development responsibilities
alongside excellent technical knowledge in all areas including
corporate reorganisations, international tax, IHT and CGT
issues and succession planning for businesses. You should
be CTA/ACA/ICAS qualified, with significant proven
experience of operating at a senior level within practice. This
role offers fantastic career progression. Call Alison Ref: 2384

CLB Coopers – Manchester
CLB Coopers Limited is part of the Baldwins Group of companies, one of the fastest growing group of accountancy
firms in the UK. It helps the entrepreneurial SME business owner to achieve their ambitions and as part of the
firm’s next stage of development, it is looking to make several appointments in Corporate Tax across its North West
offices, including:–

Tax Director/Senior Manager
Manchester
CLB Coopers helps the entrepreneurial SME business owner
to achieve their ambitions. It seeks a qualified Tax professional
with an thorough understanding of OMB issues to join its
Manchester office. It may be that you are currently a Senior
Manager looking to take on more responsibility working as
part of our management team to grow our service to clients
both in an advisory and compliance service. You will need
both sound technical skills and the ability to get involved in
business development. A great opportunity to join one of the
UK’s fastest growing firms.

Corporate Tax Manager
Manchester
As a Manager in the Tax team, you will manage a portfolio
of clients for whom you will provide both advisory and
compliance support. These clients will be SME and
OMB businesses and the work is extremely wide-ranging,
including transaction support, property issues and R&D.
Alongside your technical work, you will be actively involved
in managing and developing more junior staff.

Tax Senior or Assistant Manager
Manchester
Do you want to be part of a UK success story? CLB Coopers
seeks a Corporate Tax-trained, recently qualified to join
its ever-growing Manchester office. Excellent quality work
is available including working with the firm’s wider teams
and clients whilst assisting more senior staff with advisory
work. Fantastic prospects for both professional and personal
development.

For more information please contact our retained
consultant Georgiana Head at Georgiana Head
Recruitment:
georgiana@ghrtax.com
or 0113 280 6766
or 07957 842402.
Please note all third party CVs will be forwarded
to Georgiana.

For career advice, jobs and to
upload your CV, register now
free at:

www.taxation-jobs.co.uk

@TaxationJobs
www.taxation-jobs.co.uk
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GUI DI NG YO U TO T H E BE S T TA X JO BS IN T HE NO RT H O F ENGLAND

CORPORATE TAX SENIOR ASSOCIATE M & A TAX ASSISTANT MANAGER

LEEDS
To £38,000 plus bens
Fantastic opportunity for an ambitious and driven recently qualified CTA to join this
leading international firm. The role will focus on corporate tax advisory work for an
enviable client base including large UK / International groups and SMEs. A great chance
to take your career to the next level.
REF: A2713

MANCHESTER
To £40,000 plus bens
Rare and exciting opportunity to join the specialist M&A tax team at this Big 4 firm. You will
be involved in advising on all aspects of transactions including preparing tax due diligence and
tax structuring reports. Ideally you should have some prior exposure to M&A work or at least
be able to demonstrate a keen interest in specialising in this area.
REF: A2386

TAX ADVISORY MANAGER

SENIOR TAX MANAGER

WARRINGTON
To £45,000 dep on exp
Truly varied role that focuses on providing tax advisory services to OMB clients. Prior
advisory experience is essential ideally across both corporate and personal tax and you
are likely to be CTA qualified. A great chance to join a thriving practice with serious
longer-term career prospects on offer.
REF: A2712

CUMBRIA
£Highly competitive
This independent firm is looking to further strengthen its tax advisory capabilities with the
addition of a Tax Manager or Senior Tax Manager in a role that could lead to partnership
in the short to medium term, for the right candidate. Ideally you will come from either a
corporate or mixed tax background.
REF: A2710

VAT MANAGER

PERSONAL TAX MANAGER

MANCHESTER

£ dependant on experience
The Indirect Tax team of this international, top 10, accounting firm is highly regarded and
currently has a rare opening for a VAT Manager to join them. The North West VAT team works
as part of the national VAT practice offering abroad range of advisory services to a high
quality diverse client base.
REF: R2709

To £35,000
Long established independent practice seeks to recruit an experienced personal tax senior /
manager to run a portfolio of personal tax clients. The role will primarily involve preparing
personal tax returns and liaising with clients / HMRC as appropriate.
REF: A2711

TAX PARTNER

IN-HOUSE CORP. TAX ACCOUNTANT

MANCHESTER OR LANCASHIRE
£Excellent
Our client is growing dramatically and has plans that are in train to see further substantial
growth both in the North and nationally. It seeks partners or directors, either with expertise in
its core entrepreneurial SME market or in specialist niche areas e.g. VAT or stamp duty. This is
the perfect time to be joining this firm as new opportunities abound.
REF: M2708

WEST YORKSHIRE

WARRINGTON AREA

£ dependant on experience
As a Tax Accountant in this small in-house tax team - you will look after all aspects of UK
corporate tax compliance, preparation and submission of UK tax returns, debt cap filings.
You will also have the opportunity to work on ad hoc advisory matters such as transfer
pricing, CFC, R&D tax claims and VAT.
REF: R2714

Tel: 0333 939 0190 Web: www.taxrecruit.co.uk
Mike Longman FCA CTA: mike@taxrecruit.co.uk; Ian Riley ACA: ian@taxrecruit.co.uk; Alison Riordan: alison@taxrecruit.co.uk
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Corporate Tax Senior Manager/Director

Corporate Tax Associate Director

London

Cambridge

£90,000 - £130,000

£Attractive

This is a fast growing corporate tax consultancy team that has a
track record of advancing its staff. The prospects at this firm are
some of the best we have encountered. Partners view it as a
personal failure if you have to ask for a promotion, as they feel
that they should be the ones to recognise and reward talent.

This is an award winning firm with a strong tax presence. The
firm’s clients are primarily UK based and international SME’s with
an entrepreneurial slant. The partners have a clear strategic vision
for the practice and this is an organisation that is going places.

In other words, advancement should be the natural consequence
of doing a good job. The role can offer you an immediate
promotion to director upon joining or a fast track, depending on
how confident you feel about your abilities. Ref: 4781

This is a technical tax role with a high level of client interaction
and business development. You will provide support and advice to
the partners, the clients and targets of the firm. You will act as a
mentor figure to junior staff and contribute to the strategic
direction of the team. Ref: 5228

Senior Tax Consultant

Corporate Tax Manager. Market Leading Firm

West Sussex

London

£55,000 - £70,000

£Attractive

This is a firm that has grown and built a reputation on providing
high-quality advice. The partners tend to be more dynamic and
forward thinking than a lot of firms you traditionally encounter in
Sussex. This has created a modern business which gives its
employees the opportunity to contribute. How many firms can
you say that about? You will be part of a niche tax consultancy
team working on projects for the firm's top clients. The team
deals with a range of issues that include, corporate
reorganisations and incorporations, transactions, structuring,
R&D Tax, capital allowances and income tax. Ref: 4774

Advance to senior manager in a 12-month time frame at this top
firm. Most of the managers we speak to are looking for firms that
operate like modern businesses and invest in their people. They
see it as the ideal working environment to allow them to
progress. The firm that we are recruiting for invests in its teams
with the expectation that new business will inevitably follow. The
senior partners have a tremendous track record of building teams
and think like business people. In other words, when they hire
someone at the senior end, they put money behind that person.
Ref: 1864

Associate Director Real Estate

Tax Specialist - FTSE 100

London

London

£Attractive

£60,000 - £65,000 plus great bonus scheme

This opportunity offers you a seat at the table. This firm has one
of the largest international networks outside of the Big 4 and
holds a great deal of prestige within the UK market. A partner
was brought on a couple of years ago to build the Real Estate
sector and he has superseded all expectations. The partner now
needs a number two that he can depend on technically but also
someone who can develop business from the wider network.
Finally, it is important that you are able to develop junior
members of the team and bring them up with you as you develop
into a partnership position. Ref: 4782

This FTSE 100 company offers you an opportunity to work within
the group head office in London and significantly widen the depth
and breadth of your tax experience. Your focus will be supporting
managers on complicated projects, dealing with reporting and tax
matters, in addition to managing complex compliance matters.
This variety will also afford you the luxury of choice. You can
tailor your career within the team to reflect your interests and
the areas of tax that you find the most interesting. You can also
move into other areas within the group and apply for
international secondments. Ref: 1282

Go to www.creativetaxrecruitment.com
for more detailed job descriptions

Write
Call
Email
Visit

1 Royal Exchange Avenue,
London EC3V 3LT
0207 464 4240
mail@creativetaxrecruitment.com
www.creativetaxrecruitment.com

The Commerce & Industry market is buoyant with numerous exciting opportunities across the in-house
market from Real Estate through to Technology, across all levels from the Newly Qualified level through
to Head of Tax. This is a great time to explore the market and think about your next move.

Group Tax Manager
Construction

Group Tax Manager
Manufacturing

Hertfordshire - £85,000
You will be taking full management of the UK group's
affairs. With assistance from the Group Tax Accountant and
Tax Assistant, you will be required to ensure that the tax
function is efficient and robust. A great opportunity to take
ownership of a tax team and mould it into your vision.

London - £75,000
Taking responsibility for year-end group consolidations and
statutory accounts, this all-encompassing role covers direct
and indirect taxes from a UK and international perspective.
A standalone, Greenfield position with a flexible business
who will consider part-time and home-working candidates.

International Tax Manager
Technology

Group Tax Accountant
Retail

Partnership Tax Accountant
Real Estate

Contact Us

Cambridge - £70,000
A completely new role with a hugely successful
business as they look to further grow their in-house tax
function. You will be working with the Head of Tax
from a group tax compliance perspective to oversee
the Group’s non UK tax affairs. On offer is a one of the
best packages on the market and exciting projects.

London - £55,000
A great prospect to make your first move into industry,
taking responsibility for all Direct and Indirect taxation
matters of the Partnership and its various interests in the
UK and overseas. This would suit a personal tax specialist
looking to broaden their skillset in a truly mixed role.

WWW.PRO-TAX.CO.UK

Essex - £60,000
Working closely with the management team in order to
deliver excellence across group wide direct and indirect
tax reporting and planning as a key part of the in-house
team. A fantastic opportunity if you are looking to make
your first move into industry and would like to get away
from the London commute.

Please contact our dedicated Commerce and
Industry Tax Consultant if you are interested in
any of the roles listed above or if you would like
some advice on the current tax market.
Jake Hearn
Tax Consultant
Commerce and Industry
DD: 0207 269 6347
E: jake.hearn@pro-tax.co.uk

Pro-Recruitment Group
20 - 23 Greville Street, London, EC1N 8SS.

