In assocation with

INDIRECT TAX VOICE
Issue 6 – December 2016

Indirect Tax Voice

Contents

Issue 6 – December 2016

Chair’s view..................................................................................................................3
Medico-legal VAT liabilities...........................................................................................4
John Barnes provides a note on the details needed to explore the correct VAT liability

Partial exemption.........................................................................................................7
David Graham, provides a refresher of the key issues

Brexit and the future of the UK and EU Indirect Tax systems.......................................10
Lakshmi Narain reports on a key lecture at the indirect Tax Conference held in September where
Paul Lasok QC provided an insightful analysis of the consequences of the referendum held on 23 June 2016

Customs Duty: Brexit and the Union Customs Code....................................................12
Indirect Taxes Conference: VAT stream........................................................................14
Your Indirect Tax Voice................................................................................................16
Consultations and submissions...................................................................................17
Events.........................................................................................................................20
Contact us..................................................................................................................21

Indirect Tax Voice | Issue 6 | December 2016

2

CHAIR’S VIEW
Ut unum sint
A warm festive welcome to this December edition of Indirect Tax Voice. As you
will see, having been the inspiration for other Tax Voices which the Institute
now produces, we have adopted the format of those sister publications. We
hope you like it, but please do let me and the technical team know what you
think!

Peter Dylewski
Chair, Indirect Taxes SubCommittee

In this edition we report in depth from our very successful September
conference, covering in particular what leaving the EU could mean for indirect
tax. For those who could not attend, we have shared the key aspects of Paul
Lasok QC’s keynote speech on the future of VAT following the EU referendum.
We have one of our recent exam prizewinners, David Graham, giving us
a useful refresher on partial exemption and one of our most experienced
members, John Barnes, guiding us through the ins and outs of exemption for
medico-legal services.
In future editions we plan to have articles from HMRC as well as our members
from academia to ensure all sections of our membership are included. If you
would like to contribute an article, we would love to hear from you!
It is currently a very busy time for all indirect tax practitioners and our
technical team in particular. You will see further below the long list of
consultations the Institute has been involved in of late.
With the volume of consultations and the current political uncertainties, it can
be disheartening at times. In these moments I like to remember a quote from
St. Thomas More’s Utopia:
“You must not abandon the ship in a storm because you cannot control the
winds….What you cannot turn to good, you must at least make as little bad as
you can.”
With that in mind I would like to express once again my very sincere gratitude
to our technical officers, to all the Institute staff, to my Indirect Tax SubCommittee and to you my fellow CIOT members for all the generous input and
engagement on the Institute’s important role in helping to make the tax system
work better for all stakeholders.
It remains for me to wish you a peaceful and joyful break over the Christmas
period and a very Happy New Year.
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MEDICO-LEGAL VAT
LIABILITIES
John Barnes provides a note on the details
needed to explore the correct VAT liability
The VAT liability of services supplied by doctors has been
subject to much confusion since the rules changed in
2007, and even though nearly ten years has passed since
the changes were introduced, most doctors and their
advisers are still unsure about when VAT applies to their
services and when they are exempt from VAT .
The VAT liabilities of various “non-therapeutic” services
supplied by doctors was changed from 1st May 2007, due
to the European Court decision in the Dr D’Ambrumenil
case. The court had ruled that the exemption from VAT
for supplies by medical practitioners could only apply
to services where the principal purpose was to protect,
maintain or restore the health of the individual.
Since 2007 then, the medical VAT exemption no
longer applies to certain “non-therapeutic” reports,
whose principal purpose is to enable a third party to
make a decision, for example in respect of claims for
compensation, benefits, or expert witness reports for
the court (even if the case concerns the well-being of an
individual), because the principal purpose of the report is
to enable the court to take a decision. Such services are
subject to VAT and if a medical practitioner has VATable
income in excess of £83,000 they will need to become
registered for VAT and charge VAT on such supplies .
Certain services have given rise to confusion about their
correct VAT liabilities, and these are covered below.
1. VAT on copies of medical records
HMRC initially regarded this as a standard rated
photocopying service. However, after further
consideration they concluded that the copying of
patients’ notes is a “subject access request”, which

is a statutory requirement under the Data Protection
Act 1998 and the Access to Medical Reports Act 1988.
Therefore, as it is a statutory requirement, the service
is deemed to be non-business and consequently any
charge made is outside the scope of VAT. Full details are
published by HMRC in VAT Notice 701/57, Paragraph 4.1
2. Medical Certificates and Reports
Supplies of certificates and reports are liable to VAT if
they allow a third party to make a decision and contain
no element of therapeutic care. For example, VAT is
applicable to reports leading to claims for compensation,
benefits or entitlement to special services (e.g. disability
services). VAT also applies to fitness certificates that
relate to a person being able to take up a particular
profession (e.g. to join a professional register or a preemployment medical) or fitness to undertake a sporting
activity, or fitness to drive or fly.
However, where the principal purpose of the certificate
or report is to protect, maintain or restore the health
of an individual, then they are exempt from VAT, such
examples being
•

sick notes

•

reports to an employer explaining that certain
tasks should not be undertaken by an employee in
order to protect their health

•

certain adoption reports which relate to health
care plans.

3. Insurance services
Medicals and reports for insurance companies are
covered by a different VAT exemption (Group 2 to
Schedule 9 of the VAT Act). So although they do not
qualify as exempt medical services, HMRC consider that
they can qualify for exemption under the rules relating to
the exemption of insurance services. Therefore, reports
that are provided to insurance companies concerning
the setting up of an insurance policy by a patient, or the
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handling of insurance claims, are exempt from VAT, as
confirmed in Para 4.8 of VAT Notice 701/57.
4. Medico-Legal Reports in connection with medical
negligence claims
The fees for such services are subject to VAT. Those
firms that specialise in making medical negligence
claims are all likely to be registered for VAT. However
they may obtain medical reports from GPs who are
not VAT registered in connection with such claims. GPs
who provide such reports do not have to charge VAT if
they are not VAT registered and their income from such
taxable services is below £83,000 per year. Many queries
have arisen about whether the cost of the GP reports
needs to form part of the onward taxable charge to the
claimant by the medical negligence firm. Under normal
VAT rules, if the medical negligence firm has contracted
with a doctor to provide it (the firm) with a report that it
will use in its services on behalf of the claimant, then the
doctor’s fee becomes a cost component of the medical
negligence firm’s supply of services to their client and
VAT must apply to the whole charge.

Some medical negligence firms have set up a procedure
whereby the claimant has a choice of GPs to provide
reports, and the contract for such reports is between
the GP and the claimant. In these circumstances, even if
the medical negligence firm pays the GP on behalf of the
claimant, the GP’s fee can be treated as a non-vatable
“disbursement” when it is eventually recharged to the
claimant. The normal “disbursement” rules must apply,
i.e. the recharge must be separately identified, it must be
for the exact amount of the cost and the client must have
received the service directly from the GP and must have
been obliged to have met that cost.
5. Expert Witness Reports
The services of providing expert medical evidence for use
by the courts is subject to VAT as the principal purpose is
to enable a third party (i.e. the court) to make a decision.
VAT is applicable to such fees even if the court case
concerns the health or well-being of a patient.
6. Education and Training
Education and Training is exempt from VAT when
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supplied by an individual doctor or a member of a
partnership. The exemption is based on the rules for
education and training which specify that exemption
applies to educational tuition in a subject ordinarily
taught in schools or universities (which includes
medicine) by an individual or partner who is acting
independently of an employer.

PROFILE
John Barnes, , AIIT, CTA, Director, Dispensing VAT Advice
Ltd

The VAT liabilities described in this article relate to the
position current at the time of writing (October 2016). As
VAT liabilities may change due to new legislation (and the
possible re-drafting of VAT rules if the UK leaves the EU),
care should be taken to ensure that changes have not
occurred when following this guidance.

John had many years experience with HM Customs
and Excise before moving into professional practice.
John was a regular contributor to Medeconomics and
other journals as well as designing the VAT accounting
modules that are used to calculate partial exemption.
John joined the Institute of Indirect Tax, eventually
becoming their Education Director until they merged
with the CIOT in 2012 and he is now a member of the
CIOT’s Exam Committee. Following his retirement in
March 2016, John has been persuaded by the Dispensing
Doctors’ Association to continue to offer specialist VAT
advice to Dispensing Doctors, and has now set up his
own consultancy business “Dispensing VAT Advice Ltd”
dispensingvat@gmail.com
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PARTIAL
EXEMPTION
David Graham, provides a refresher of the
key issues
For many companies and tax advisors partial exemption
can be a daunting area of the VAT legislation and one
that it is vital to understand should you be working with
VAT. This article intends to give a refresher on some of
the key rules surrounding partial exemption and how the
calculations themselves should be made.
The basic outline
A VAT registered business falls within the scope of partial
exemption when it has supplies of both a taxable and
an exempt nature. Output VAT cannot be charged on
an exempt supply and equally any input VAT incurred
directly in making the exempt supply, generally, cannot
be recovered.
What is an exempt supply?
Schedule 9 of the VAT Act 1994 details the type of supply
that falls within the exemption and includes, amongst
others, some supplies relating to health and welfare,
finance, insurance, education and land.
It is also important to consider the effect of a partially
exempt business having non-business activities.
Normally, it must first determine the proportion of VAT
incurred relating to these activities and dis-regard this
VAT before applying the partial exemption calculation.
Any input VAT which is attributed to non-business
activities cannot be recovered.
The calculation
The first step to take in determining how much of
the input VAT incurred in a quarter can be recovered
is to directly attribute the input VAT, where possible.
Therefore, if input VAT has been incurred solely in

relation to the making of taxable supplies, all of this will
be recoverable. If, however, input VAT has been incurred
solely in relation to the making of exempt supplies
then this is not recoverable (subject to the de-minimis
rules, discussed later). Once this calculation has been
performed there will usually be input VAT left over (e.g.
on overheads) which cannot be directly attributed to
either taxable or exempt supplies; this is the residual
input VAT.
A partially exempt business will need to use an approved
method to work out how much of its’ residual input tax
can be recovered. This is usually the standard method
which calculates recovery on the basis of use, using
the split between taxable and exempt turnover in the
business as the basis for the calculation.
So, for example, if a business had £100,000 worth of
turnover in a quarter, with £80,000 of this relating to
taxable expenditure and the remaining £20,000 relating
to exempt supplies, 80% of the residual input VAT
would be recoverable. The remaining 20% would not be
recoverable, again, subject to the de-minimis rules.
If the standard method is deemed not to give a fair
and reasonable result it is possible to apply to HMRC,
in writing, to use a special method for the calculation.
Possible special methods include transaction based and
staff number apportionments. Approval is not required
to use the standard method.
For tax years commencing on or after 1 April 2009 it is
possible to base the initial residual input VAT recovery on
the previous year’s recovery percentage. This recovery
figure is then finalised, as usual, through the annual
adjustment (see later).
The de-minimis limit
When the input VAT, which is attributed (both directly
and through the residual calculation) to exempt supplies,
is below the de-minimis limit then all the input VAT
incurred in that quarter is recoverable.
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To be below the de-minimis limits the following two
conditions must both be met:
•

•

Input VAT attributed to exempt supplies must not
exceed £1,875 for the quarter (£625 for a monthly
return and £7,500 for an annual calculation); and
Input VAT attributed to exempt supplies must not
exceed 50% of the total input VAT incurred in that
quarter.

Effectively this allows up to £7,500 worth of input VAT,
relating to exempt supplies which would not otherwise
be recoverable, to be recovered each year by a partially
exempt business.
There are also two simpler versions of this de-minimis
test which can be used first to check whether or not the
limit is breached.
Simple de-minimis test 1:
•

Total input VAT incurred is no more than £625 per
month on average; and

•

The value of exempt supplies is no more than 50%
of the value of all supplies.

Simple de-minimis test 2:
•

Total input VAT incurred, less input VAT directly
attributable to taxable supplies, is no more than
£625 per month on average; and

•

The value of exempt supplies is no more than 50%
of the value of all supplies.

The annual adjustment
Any partially exempt businesses completing their VAT
returns on either a monthly or quarterly basis should do
a partial exemption working for each period. They will
only be able to recover all of the input VAT incurred if the
exempt input VAT is below the de-minimis limit in that
period.
At the end of the VAT year (either the March, April
or May quarter end) an annual calculation must be
performed to identify whether or not the de-minimis
limit has been breached in the yearly figures. This can
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have a positive, negative or neutral effect on the VAT
recovery of the business.

PROFILE
David Graham

If the de-minimis threshold has not been breached in
the annual calculation then all the input VAT incurred
in the year can be recovered, including the input VAT
attributable to exempt supplies. Therefore, if in any
of the monthly or quarterly periods the de-minimis
threshold was breached and input VAT recovery was
restricted then, this input VAT becomes recoverable by
means of the annual adjustment. The annual adjustment
should be made through the VAT return on either the
final return of the year or on the first return of the
following year.
On the flip side, if the de-minimis limit is breached on
the annual calculation, this could have the adverse effect
that input VAT attributable to exempt supplies recovered
in an individual period would become repayable to
HMRC, by way of the annual adjustment.
Partial exemption is a complicated area and there are
many more complexities other than those discussed
above. If your business is impacted by partial exemption
it is advisable to review the position on a continuing
basis.

David is the VAT Consultant for Armstrong Watson,
working predominantly in the North West of England
and South West Scotland. He advises a wide range of
businesses on all aspects of VAT.
David was the recipient of the Carter Prize for the highest
mark in the June 2011 sitting of the ICAEW Financial
Accounting Top-Up paper and was also awarded the
Victor Durkacz medal for the highest mark in the May
2014 sitting of the CTA UK VAT, SDLT and IPT paper.
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BREXIT – THE
FUTURE OF THE UK
AND EU INDIRECT
TAX SYSTEMS
Lakshmi Narain reports on a key lecture
at the indirect Tax Conference held in
September where Paul Lasok QC provided
an insightful analysis of the consequences
of the referendum held on 23 June 2016
Put pithily, Paul noted that only three things can be said
with certainty about the future for indirect taxes in the
light of the impact of Brexit:
•

•

•

the “future” for indirect taxes can be divided into
two periods of time:
•

from now until the UK actually secedes from
the EU; and

•

the period from the date of secession
onwards.

there is no obvious reason why Brexit would
have any impact on the shape of the indirect
taxes system in the EU; but there is likely to be a
significant impact on certain UK indirect taxes.
everything else is speculative because we have
embarked upon the Brexit process without any
plan and, it would appear, even without any idea
at all about what is to emerge at the end of the
process.

The future
Taking the first of the two periods – that from now
to secession – there should be no change for the
UK and EU indirect tax systems. The various Treaties
shall cease to apply to the UK from the date of entry

into force of a “withdrawal agreement” or, failing
that, two years after notification in accordance with
Article 50 unless that period is, as Article 50 provides,
extended. It is worth noting that as, under Article 50(4),
a withdrawing Member State “shall not participate
in the discussions of the European Council or Council
or in decisions concerning it” it is very likely that the
withdrawing members influence can be anticipated to be
inconsequential.
It is possible though that, even though EU law remains
fully effective until the date of secession, the UK courts
and tribunals will begin to move away from the strict
application of EU law before then.
Royal prerogative
As regards the Government’s view that starting the
process of seceding from the EU is a matter falling within
the royal prerogative (the subject of current litigation),
in reality, approval of the withdrawal agreement would
have to be given by Parliament; secession can be
effected only by repeal of the European Communities Act
1972 and this is a matter for Parliament. This is reflected
in the proposal for the “Great Repeal Bill”. It has been
stated that this legislation will be introduced in the
next parliamentary session beginning with the Queen’s
speech in May 2017.
The Government may need to make it clear to the
EU when giving the notification required by Article
50 (planned for March 2017), that approval of any
withdrawal agreement would have to be given by
Parliament and, if that approval were not forthcoming,
the Article 50 notification would be withdrawn.
From secession onwards
The second period, is much more uncertain. At this stage,
it is wholly unclear what the relationship between the
UK and the EU will be after withdrawal. Furthermore, the
impact of the EU varies from one indirect tax to another.
Indirect taxes such as aggregates levy and air passenger
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duty (APD) are potentially affected only by the EU
law principle of non-discrimination, the prohibition
of restrictions on free movement of goods is relevant
for aggregates levy and that for persons and services
is relevant for APD and the prohibition of State aids is
relevant to each of these taxes: otherwise the interaction
with EU law is minimal.
For other taxes, like landfill tax, there is an indirect
impact to the extent that the tax fits within EU
environmental policy and the legislation creating the tax
must (at present) be construed accordingly.
In relation to all such taxes, secession from the EU
removes the potential for certain aspects of the tax to be
challenged under EU law because EU law rights will cease
to apply and the ability of the European Commission to
raise (for example) a State aid challenge will disappear.
Paul noted that the more tricky taxes or imposts to deal
with, in a Brexit scenario, are: customs duties, excise
duties and VAT. For customs duties, Brexit offers a
number of different permutations:

The most important change, however, would potentially
concern the Halifax principle of abuse of right (or abuse
of law) which is firmly anchored in a principle of EU law
that EU law cannot be abused. In order to retain it, it
would be necessary to legislate for it. Alternatively, the
UK could abandon Halifax and replace it by a domestic
general anti-avoidance rule – perhaps something like
that introduced in Scotland and that proposed to be
introduced in Wales (using concepts such as “artificial”
and “genuine economic or commercial”; but, if the UK
were operating within a VAT union with the rest of the
EU, it seems that the UK would have to retain Halifax.
Conclusion
Paul concluded with a stark note of the pros and cons:
from the perspective of the indirect tax system, Brexit is
advantageous to the Government and disadvantageous
for taxpayers. Quite simply, Brexit removes certain
constraints on autonomous action from the operation
of general principles of EU law down to the obligation to
comply with the detail of the EU’s customs duty, excise
duty and VAT regimes.

(a) exit from the EU customs union with the UK opting to
become a free trade state;
(b) exit from the EU customs union with the UK operating
its own customs law;
(c) exit from the EU customs union and a free trade deal
with the EU; and
(d) the UK remaining within the EU customs union.
In relation to excise duties, secession from the EU
could lead to the abandonment of the current system;
but it could also be retained as a convenient form of
international cooperation in the administration of excise
duties or as a condition of any trade agreement between
the UK and the EU.
For VAT, exit from the EU would permit the UK to abolish
VAT altogether albeit the economic backdrop means that
this is unlikely.
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CUSTOMS DUTY:
BREXIT AND THE
UNION CUSTOMS
CODE
The CIOT held its annual Indirect Taxes
Conference in London on 27 September
2016
A separate morning session was dedicated to Customs
Duty issues, dominated by Brexit and chaired by Jeremy
White, a barrister at Pump Court Tax Chambers and
regular presenter at CIOT conferences.
Jeremy was joined by Julian Ogden of pladis (also Chair
of the VAT in Industry Group) to explore steps that could
be taken now to plan for what the post-Brexit future
might look like; advocating the approach of using our
experience of looking back to help inform us move
forwards.

Uncertainty is the main risk – how can we manage this?
We were advised to focus on modelling our customs duty
profile; to gain a better understanding of our customs
duty liability and the footprint of our supply chains.
Understanding where the big changes are likely to impact
is an effective way to manage risk and quantify (even
with best-guestimates) how much the different trading
models might cost your business.
Delegates were provided with a checklist of practical
steps for importers and exporters to take, covering
classification, origin, valuation, commercial policy and
security (guarantees).
What are the different models?
As the UK looks to continue doing business with Europe,
the Brexit trading models currently under negotiation
are:
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1

Customs Union

Lowest cost and minimal change for taxpayers.

2

Full unfettered access to single market for goods and
services
Bilateral Agreements

UK’s starting point but considered highly unlikely to be
achieved.
Restricted acces to single market. Return to import/
exports.

‘Swiss’ option

3

European Economic Area Member
‘Norwegian’ option

Additional clearance costs, duty liability and transport
delays expected.
Re-imposition of import/export processes. Additional
clearance costs, duty liability and transport delays
expected.
Likely imposition of agricultural levy on certain
products to and from EU.

4

Free Trade Agreement

5

‘Canadian’ option
No access Agreement
‘World Trade Organisation’ option

Substantial contribution to EU budget required.
Covers goods only. Services require separate
arrangements.
The ‘hard’ Brexit option.
Highest costs with increased customs duty plus
agricultural levy.
Re-imposition of import/export processes. Additional
clearance costs, duty liability and transport delays
expected.

How will the UK deal with a large increase in the
volume of goods being imported?
Concerns were raised about clearance procedures and
the real financial costs, administrative burdens and
probable time delays of clearing items into the country
through re-introduced import processes.
Additionally, the impact of setting up bank guarantees
and deferment accounts will not only take time but also
divert available funding from other areas of the business.
HMRC’s current border system, CHIEF, is already
stretched to capacity. Work has been ongoing to replace
CHIEF for a number of years (before Brexit was even
anticipated) and this is due to be delivered in 2017. Will

it cope?
Union Customs Code…experiences so far
Jim Repper and Carol Dicker of HMRC gave delegates
some very useful insights into HMRC’s experience of
the UCC since its introduction in May 2016. As directly
effective international law, the UCC replaced the
Community Customs Code with the aim of modernising
trade practices and seeking to offer greater facilitations
to compliant businesses. It has affected all importers of
goods.
The UK was instrumental in securing essential
transitional arrangements for IT and administrative
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practices. Delegates fed back that HMRC were much
better at communicating and assisting with the changes
than other Member States they had experienced. There
was a sense of HMRC and UK taxpayers working through
this implementation together.
Delegates were encouraged to help and support HMRC
with UCC and forthcoming changes; recognising that it
is in everyone’s interests to get involved, understand the
main areas of risk and, where possible, shape the future
landscape.
Silvia Button of The VAT Consultancy spoke very helpfully
on her practical experience of guarantees and special
procedures post the UCC coming into force. Guarantees
used to facilitate the prompt arrival of imported goods
continue to be an issue for both business and HMRC.
The application and approval process, as well as ongoing
monitoring of limits can be time consuming. The use of
online forms was seen as a step forward but the inability
to save certain forms for completion at a later stage or
review is a hindrance.
What should I do now?
The key messages were to conduct due diligence now –
know the different Brexit models and exercise your EU
rights, while you still can.
Finally, we were reminded that if customs duty rises, VAT
rises too!
Angela Fearnside
CIOT Technical Officer, Indirect Tax

INDIRECT TAXES
CONFERENCE – VAT
STREAM
Following the introduction by Michael
Conlon QC, the morning VAT stream
comprised sessions from Neil Hedger
(HMRC) on business / non-business use,
Etienne Wong on taxable persons, Stuart
Walsh on avoidance and abuse and a panel
session on avoidance.
Business / non-business
As an alternative, it was suggested that the talk could
have been entitled Economic and noneconomic activity
(for VAT purposes). Neil’s session started with an analysis
of the legislative base (s 4 and s 24, VATA) and articles
168 and 173 of the Principal VAT Directive, before
moving on to review and highlight the importance of the
judgements in the Kretztechnik, Securenta, VNLTO, Sveda
and Cesky cases. By way of conclusion Neil considered
the Vehicle Control Services Ltd (UT/2015/0191) case
and noted that the tribunal agreed that the critical
words in article 168 are, “in so far as…” Referring to the
comment at para 39 of the Upper Tribunal’s decision and
conclusion at para 44, Neil noted that the AG’s analysis in
Cesky is both highly persuasive and strongly supportive
of HMRC’s interpretation that: VAT may only be deducted
in so far as (that is to the extent that) it is attributable to
taxable supplies.
Taxable persons
Etienne Wong, Old Square Tax Chambers, began his
session with an analysis of articles 2, 4 and 9 of the
Principal VAT Directive before considering s 3, VATA
1994. The key, “in scope questions” that then needed
to be addressed were: does the transaction constitute
an economic activity, is the person carrying out the
economic activity a person who does so independently
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and is the taxable person acting as such? As regards
the first of these issues – that of economic activity,
several cases were examined: Commission v Netherlands
C-235/85, Commission v Greece C260/98, Enkler
C-230/94 and Hutchinson 3G C-369/04. The conclusion
being that the term is wide in scope and objective in
character – that the activity constitutes performance of
duties conferred and regulated by law is irrelevant, that
activities carried on an occasional basis are not included
and that the receipt of payment does not mean, per se,
that the activity is economic in nature.
Etienne then proceeded to look at the requirement
for the activity to be in return “for remuneration”. Five
cases were noted in this regard: Tolsma C-16/93, Apple
and Pear Development Council C-102/86, Hotel Scandic
C-412/03, Saudacor C-174/14, and Commission v Finland
c-246/08. Each of these cases sheds light on the meaning
of the phrase. However, the result was that there were
still questions that remain unanswered:
1. Does the transaction constitute an economic
activity – this in turns to three subsidiary
questions: is there a supply of services, does the
activity constitute the supply of services, and, are
the services provided “for consideration”?
2. Is the person carrying on the economic activity a
person who does so independently?

The final presentation was delivered by Stuart Walsh,
Pinsent Masons LLP, who looked at some significant
developments as regards avoidance and abuse. Stuart
started by looking at the conceptual issues of blame and
liability before then focussing on the rules of attribution
– in particular, the decisions in McNicholas Construction
Ltd v HMRC [2000] STC 533 and Jevita DA & Another v
Bilta (UK) Ltd & Ors [2015] UKSC 23.
Having set the background, Stuart then moved on to
look at the discussion document “Strengthening Tax
Avoidance Sanctions and Deterrents” published on the
17 August 2016 proposing penalties for enablers of
VAT avoidance schemes. The significant feature of this
proposal is that it is to apply to “anyone in the supply
chain who benefits from an end user implementing tax
avoidance arrangements”. We have responded to the
discussion document and our comments can be found
at http://www.tax.org.uk/policy-technical/submissions/
strengthening-tax-avoidance-sanctions-and-deterrentsciot-comments-0.
All in all, an excellent morning that was followed by an
excellent afternoon.
Lakshmi Narain
Editor, Tax Voices

3. Is the taxable person acting as such?
The first question highlights the importance of whether
it is possible to equate the supply of services with
economic activity. A number of cases were then
reviewed – ultimately it was noted that this was a
question for the national court to determine based on
the facts.
That this is a highly topical and very important issue was
underlined by the extensive discussion of the Longbridge
on the Thames case decision (see article in November
Tax Adviser, Dragons defeated).
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YOUR INDIRECT TAX VOICE
Indirect TaxVoice is also published
on the Tax Adviser website

Members will be able to access Indirect Tax Voice,
together with its related articles at taxadvisermagazine.
com. Initially the site will not require a password but in
due course you will need login details to access it.
Publishing on the web will allow us to provide more
information to members as well as reaching a wider
audience but we would really like to hear your
feedback. What do you find useful? What do you want
more (or less) of? – please email us at
technical@ciot.org.uk
The taxadvisermagazine website has undergone
a revamp recently and now has an easy to search
function for Indirect Taxes content under the ‘Feature’
and ‘Technical’ tabs. You can also access Tax Adviser
magazine via the NewsStand app on a variety of smart
devices. The app can be found on the Apple Store
(under Tax Adviser (CIOT)) and the App Store via Google
Play.
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CONSULTATIONS AND SUBMISSIONS
Indirect Tax submissions June 2016 – present
Fulfilment house due diligence scheme
http://www.tax.org.uk/policy-technical/submissions/fulfilment-house-due-diligence-scheme-ciotcomments

05/07/2016

Strengthening the Tax Avoidance Disclosure Regimes for Indirect Taxes and Inheritance Tax
http://www.tax.org.uk/policy-technical/submissions/strengthening-tax-avoidance-disclosureregimes-indirect-taxes-and

15/07/2016

Proactive submission on VAT treatment of Transfers of a Going Concern – obtaining rulings
http://www.tax.org.uk/policy-technical/submissions/joint-submission-ciot-att-and-icaew-vattreatment-transfers-going

21/07/2016

Revenue Scotland consultation on guidance on Scottish Landfill Tax treatment of waste fines
http://www.tax.org.uk/policy-technical/submissions/slft-guidance-how-determine-rate-taxchargeable-waste-fines-ciot

28/07/2016

Landfill Tax: improving clarity and certainty for taxpayers
http://www.tax.org.uk/policy-technical/submissions/landfill-tax-improving-clarity-and-certaintytaxpayers-ciot-comments

18/08/2016

Brexit implifications for Scotland
http://www.tax.org.uk/policy-technical/submissions/scotland%E2%80%99s-relationship-eu%E2%80%93-call-evidence-ciot-response

05/09/2016

Use and enjoyment: insurance repair services
Proactive and confidential
Strengthening tax avoidance sanctions and deterrents
http://www.tax.org.uk/policy-technical/submissions/strengthening-tax-avoidance-sanctions-anddeterrents-ciot-comments-0

Confidential

Soft Drink Industry Levy
http://www.tax.org.uk/policy-technical/submissions/soft-drinks-industry-levy-ciot-comments

14/10/2016

Making Tax Digital: Bringing business tax into the digital age
http://www.tax.org.uk/policy-technical/submissions/making-tax-digital-ciot-comments

07/11/2016

Making Tax Digital: Tax administration
http://www.tax.org.uk/policy-technical/submissions/making-tax-digital-ciot-comments

07/11/2016

Penalty for participating in VAT fraud
http://www.tax.org.uk/policy-technical/submissions/penalty-participating-fraud-ciot-comments

14/11/2016

12/10/2016
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Tax Adviser articles
July
http://www.taxadvisermagazine.com/article/vat-and-barter-transactions (Marc Selby – Property Tax
Voice)
http://www.taxadvisermagazine.com/article/year-year (Neil Warren – Tax Adviser)
http://www.taxadvisermagazine.com/article/making-tax-digital-%E2%80%93-look-vat-aspects (Kelly
Sizer, Margaret Curran, Alison Ward – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/penalties-issued-diy-housebuilder-claims (Alison Ward,
Will Silsby – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/vat-expert-group-opinion-eu-action-plan-vat (Maric
Glaser – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/scotland-update-%E2%80%93-consultation-scottishreplacement-air-passenger-duty (Joanne Walker – Technical Newsdesk)
August
http://www.taxadvisermagazine.com/article/dont-panic (Bill Dodwell – Tax Adviser)
http://www.taxadvisermagazine.com/article/deduction-vat-holding-companies-%E2%80%93larentia-and-minerva-case (Maric Glaser – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/fulfilment-house-due-diligence-scheme (Angela
Fearnside – Technical Newsdesk)
September
http://www.taxadvisermagazine.com/article/cause-and-effect (Michael Conlon – Tax Adviser)
http://www.taxadvisermagazine.com/article/ciot-questions-benefit-changes-vadr-and-iht-dotaschanges (Margaret Curran, Maric Glaser, John Stockdale – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/vat-and-room-hire-%E2%80%93-tax-marriage (Richard
Wild, Maric Glaser – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/vat-mitigating-uncertainty-vat-free-transfers-goingconcern-togc (Angela Fearnside – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/scotland-update-%E2%80%93-consultation-revenuescotland-guidance-scottish-landfill-tax (Joanne Walker – Technical Newsdesk)
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October
http://www.taxadvisermagazine.com/article/debt-due-crown (Neil Warren – Tax Adviser)
http://www.taxadvisermagazine.com/article/steady-she-goes-0 (Maric Glaser – Tax Adviser)
http://www.taxadvisermagazine.com/article/dragons-defeated (Adrian Houstoun – Tax Adviser)
http://www.taxadvisermagazine.com/article/landfill-tax-consultation-improving-clarity-andcertainty-taxpayers (Angela Fearnside – Technical Newsdesk)
http://www.taxadvisermagazine.com/article/scotland-update-%E2%80%93-call-evidencescotland%E2%80%99s-relationship-eu (Joanne Walker – Technical Newsdesk)
November
http://www.taxadvisermagazine.com/article/devil-detail (Tarlochan Lall – Tax Adviser)
http://www.taxadvisermagazine.com/article/vat-meaning-use-and-enjoyment (Maric Glaser –
Technical Newsdesk)
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EVENTS
Future branch events

Cumbria & South West Scotland, 6 April 2017
VAT update

Essex, 25 April 2017
Indirect Taxes update

Glasgow, 25 April 2017
VAT update

Kent, 13 March 2017
Property VAT

Northern Ireland, 8 March 2017
Topical VAT issues

Somerset & Dorset, 23 March 2017
Hot Topics in VAT

Suffolk, 11 April 2017
VAT update

Thames Valley – Oxford, 24 April 2017
VAT issues
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CONTACT US
Suggestions?
If you have any suggestions for further
articles, please let us know:
technical@ciot.org.uk

To contact the Indirect Taxes technical officers, please email:
Maric Glaser, mglaser@ciot.org.uk
Angela Fearnside, afearnside@ciot.org.uk
To contact Will Silsby, ATT technical officer, please email: wsilsby@att.org.uk
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Chris Mattos CTA ATT			

cmattos@ciot.org.uk
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authors nor the publisher accept any responsibility for loss occasioned to any person acting or refraining from acting
as a result of material contained in this publication.
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