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CHAIR’S VIEW
We live in interesting times
The gradual restriction of tax relief for finance costs paid by buy-to-let
landlords on loans to purchase their rentable properties began its four year
course on 1 April 2017. The 3% SDLT surcharge on buying such properties is
now well established and becoming part of history as it was, almost, replicated
in Scotland (as regards LBTT) and is intended to apply in a modified form in
Wales from April 2018 in the form of LTT.
Brian Slater
Chair, Property Taxes
Sub-Committee

For non-domiciled landlords, the exemption from inheritance tax for
United Kingdom residential properties owned through corporate vehicles
was expected to end on 1 April 2017, bringing those properties within the
inheritance tax net on the death of major shareholders in the relevant
company or on a gift of shares in the company.
In addition to the above, most landlords (other than the very smallest in rental
income) were to be included in the “Making Tax Digital” (or MTD) regime
for traders, and this was to involve electronic reporting of rental income and
allowable expenditure, on a quarterly basis. The draft legislation enacting the
MTD regime was included in the Finance Bill published last March but then
dropped.
MTD is not without controversy, including the cost to landlords of operating
it, but seemed set to proceed nonetheless until…the 8th June general election
was announced. In order to push a truncated Finance Bill through to Royal
Assent in the few days before Parliament ended: as noted, many of the more
controversial provisions were dropped from the Bill, including MTD.
Everyone assumed that the dropped provisions would simply be reintroduced
as originally drafted in a second Finance Bill immediately after the election
but life is not that simple. The election produced a “hung” parliament,
the Conservatives have agreed some form of voting arrangement with the
DUP and it is now clear that not absolutely everything will be included in a
second Finance Bill as it was originally, and that Bill will not be introduced to
Parliament until early September 2017.
In particular, it appears the Government has listened to the protests that the
MTD timetable is moving too fast and not allowing enough time for software
houses to start developing the software on which MTD will depend.
According to an HMRC announcement on Thursday 13th July:
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•

Only businesses with a turnover above the VAT threshold (currently £85,000) will need to keep digital records
and only for VAT purposes;

•

They will only need to do so from April 2019; and

•

Businesses will not be asked to keep digital records, or to update HMRC quarterly, for other taxes until at least
April 2020.

This is a step in the right direction in ensuring MTD is introduced at a pace which landlords can cope with and allow
appropriate software to be available to them.
As I said, we live in interesting times.
In a packed edition we have an article by Leigh Sayliss on acquisitions of freeholds and allied lease extensions
(a salutary reminder not to put off what should be done today…), an article by David Westgate on landlords’
contributions to tenants’ costs in relation to leases (a minefield if there ever was one) and finally, an interesting
article from Michael Hunter on VAT TOGCs. Also included is an update by Lakshmi Narain on the Welsh Land
Transaction Tax.
Enjoy!
Brian Slater
Property Taxes Sub-Comittee Chair
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LANDLORD
CONTRIBUTIONS –
AVOIDING THE BEAR
TRAPS
David Westgate leads us through
some difficulties when landlords make
contributions
What’s the issue?
Landlord contributions to tenants for landlord works
(Cat A) and for tenant works (Cat B) are very common.
Identifying the different types of contributions at the
outset is critical in determining their correct treatment
for contractual and tax purposes. Incorrect treatment
of contributions can result in disputes with tenants,
significant tax liabilities and penalties.
Tenant incentives
So why do landlords give incentives and what form
do these incentives take? In order to answer these
questions we need to understand the commercial
aspects of a typical lease deal.
A landlord will typically provide a building to a tenant “fit
for occupation” and we refer to this as being to a “Cat A”
specification. The tenant will of course wish to fit out the
space to their own specification and we refer to this as
tenant’s “Cat B” works.
In order to incentivise tenants to take space, landlords
will typically offer inducements and these tend to take
the following forms:
•

Rent free period

•

Cash

•

Contributions towards tenants’ fit-out costs – “Cat
B”

In property jargon, monetary inducements are called
reverse premiums. Cash and Cat B contributions fall
within this category but, a rent free period is not a
reverse premium as no money changes hands.
An inducement must be freely given and there must
be no expectation or obligation on the tenant to do
something, other than enter into the lease. If a payment
is made for works that increase the value of the
Landlord’s reversion (such as works required to make
building ready to let or on fitting out costs which will
be taken into account in fixing market rent on a rent
review), then this is not a true inducement because a
service is being provided.
Practicalities
The issue of incentivising tenants will regularly arise
when granting a new lease or as a result of a lease regear. A tenant may wish to take space in a building which
has yet to be completed by the landlord. In this situation,
both Parties will enter into an Agreement for Lease
whereby the tenancy is conditional upon the building
works being completed by the Landlord.
As a practical matter, there may be an overlapping period
when the tenant may wish to start its Cat B works whilst
the landlord is finishing off its own Cat A works. This is
particularly the case where the tenant’s works are of
a nature that impact the landlord’s works. In this case,
for efficiency and speed, the landlord may employ the
tenant as the landlord’s sub-contractor to finish works
in conjunction with tenant’s works. The tenant will then
execute the works as a single contract, but obviously, the
landlord will have to pay the tenant in respect of its own
works.
Tax implications
We can see from above that the landlord makes two
types of payment; an inducement to the tenant to enter
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into a lease and a payment for landlord’s works. The tax
consequences are different for each and it’s therefore
critical to identify what type of payment is being made.

10 VATA 1994). The impact of this is that the landlord can
charge VAT on rents and recover VAT on refurbishment
and construction costs.

Cat A and Cat B expenditure

It should be noted that the OTT is personal to the
taxpayer and does not bind the tenant. If the tenant
wishes to sub-let part or all of its premises it should
seriously consider whether to excise the OTT.

There is no statutory definition of what constitutes Cat
A and Cat B works and although most works should be
clearly identified as being within either category, it is not
always that clear.
The landlord’s and tenant’s proposals for allocating costs
between Cat A and Cat B will also be influenced by their
own tax and accounting treatment so their initial analysis
may reflect these influences. One needs to bear this in
mind when negotiating.
Cat A expenditure includes raised floors, suspended
ceilings, M&E (mechanical and electrical) services and
internal wall finishes etc. whereas Cat B expenditure
includes such things as final finishes & branding,
installation of offices, specialist facilities and reception fit
out etc.
Difficulties arise when tenants require enhancements
that could fall within either of the above categories.
These may range from backup generators, roof terrace
enhancements or a higher specification Cat A fit-out.
Although these are tenant’s requirements they could
easily be seen as benefiting the landlord’s reversion.
The critical issue is that the Parties agree how the
expenditure will be categorised and budgeted at the
outset.

VAT – Contributions and disapplication of the option to
tax
There are anti-avoidance rules and where they apply
their effect is to disapply the OTT. The rules are
complex and they can be triggered on entirely innocent
commercial transactions.
Under these rules, disapplication can occur if:
1. a lease is granted to a person who will occupy the
premises other than for substantially wholly eligible
purposes i.e. for 80% or more vatable activities
(e.g. financial services tenant or a charity using the
building for exempt fundraising purposes) and,
2. that person has provided financing or entered into
an arrangement to provide finance for the grantor’s
(landlord’s) development of the land.
The implication for contribution payments is that an
option could be disapplied if a tenant pays, wholly or
in part, for works which form part of an owner’s capital
item e.g.:
•

Where a tenant requires higher Cat A specification
works and the landlord does not meet the cost or

•

Landlord contribution towards Cat A works does not
cover the whole of the Cat A works being undertaken
by the tenant.

VAT – The option to tax (OTT)
The default statutory position under UK VAT law is that
supplies of most commercial property are exempt from
VAT (Sch. 9 Gp.1 VATA 1994). The impact is that no VAT
is charged on rents and the landlord is unable to recover
VAT on refurbishment and construction costs.
A commercial property owner can OTT their land and
this converts an exempt supply to a taxable supply (Sch.

There is no de minimis so even if a tenant financed
£1 of owner’s capital item, this could in theory invoke
disapplication.
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Disapplication of the OTT can result in a clawback of VAT
and this could obviously be significant if the landlord has
just completed a major redevelopment.
An OTT will not be disapplied if a tenant pays for works
that form part of its own capital item (Cat B works).
VAT – Contributions and invoicing
Taking a lease does not in itself constitute a supply
therefore a standard inducement does not trigger
VAT. (ECJ Mirror Group (Case C-409/98).) Also see
VATSC46400.
However, the tenant will have to account for VAT on
the inducement if it does something in return such
as carrying out works that would otherwise be the
landlord’s responsibility or where the tenant acts as an
“anchor tenant” i.e. with agreement to use the tenant’s
name to market the site. In either of these situations,
there will be a vatable supply by tenant to landlord.
When a non-monetary inducement is provided by way
of a rent-free period and the tenant does something
in return for taking the lease, this is a vatable barter
transaction and the undiscounted value of the rent-free
period that relates to the supply will constitute the value
of the consideration for the supply.
SDLT and inducements
Monetary inducements that are reverse premiums are
not subject to SDLT.

performance as the tenant has taken possession (s44
(5) (a) FA2003) and this will trigger a principal liability to
SDLT. In this event, the tenant will have to pay any SDLT
due and submit a land transaction return to HMRC.
Construction Industry scheme – (CIS)
Where a landlord makes contributions to a tenant
relating to construction operations the landlord may be
a deemed (or main) contractor (s59 FA 2004) and the
tenant a sub-contractor (s58 FA 2004) under these rules.
Payments fall within the scheme if they are made under
a contract relating to construction operations (s74
FA2004). Construction operations are widely defined
and include construction, building alterations, repairs,
demolition, site preparation etc. Construction operations
do not include professional fees e.g. architects and
surveyors (unless they are involved in the management
of the project), carpet fitting and making and delivery of
materials used in construction etc. See guidance manual
CIS340.
If the landlord is a deemed or main contractor it has
responsibility under UK tax law to withhold tax on
certain payments to the tenant (under s61 FA 2004)
and account to HMRC for amounts withheld unless the
tenant has registered gross (under s63 (2) FA2004) under
the scheme. The Landlord will verify the tenant’s CIS
registration status with HMRC in accordance with s69
FA2004.

SDLT and early access by tenants under an agreement
for lease (AFL)

If a contract includes a mixture of construction and nonconstruction operations, all payments under the contract
by the contractor to the sub-contractor will be treated as
falling within the CIS.

Entering into an AFL does not constitute a ‘chargeable
event’ on the tenant for SDLT purposes unless the AFL is
substantially performed (Sch. 17A para 12A (2) FA2003).

CIS and contributions

Sometimes tenants require early access to the building
to commence their works in conjunction with the
landlord’s works. Early access given to the tenant (usually
under a licence to occupy) will constitute substantial

Contributions to tenant’s works which are inducements
are excluded from CIS as reverse premiums under Reg.
20 (2) SI 2005/2045. Inducements given as rent free are
outside the CIS as there’s no cash payment.
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Contributions made in respect of landlord’s works
are consideration for construction services and CIS is
applicable. In this respect the Landlord is obliged to
deduct up to 30% from the payments unless the tenant is
registered for gross payment.
Where Cat A and Cat B contributions are given under one
contract which is often the case, all the contributions
will fall within CIS. This point is often overlooked but
is easily triggered by, say, giving a carpet and floor
box contribution (normally Cat A) combined with a
Cat B contribution under the same contract. The CIOT
submission on the CIS: Landlord contributions to tenant
works can be viewed on the CIOT website.

(albeit that the tenant’s claim for capital allowances is
clearly reduced).
Corporate tax treatment – Landlord
In the landlord’s hands, contributions will represent
capital expenditure. If the expenditure is reflected in the
state or nature of the landlord’s interest at the time it
is sold (s38 (1) (b) TCGA 1992), it will be included in the
base cost of the building when calculating the capital
gain.

PROFILE

Corporate tax treatment – Capital allowances (CAs)
In most cases the recipient (tenant) cannot claim CAs
where the expenditure has been met by the landlord
(s532 CAA 2001). The Landlord’s capital contribution is
treated as capital expenditure on the provision of P&M
for use in the Landlord’s business and it is the Landlord
that can claim the CAs. S538 CAA 2001 gives the Landlord
‘deemed’ ownership of the P&M for the purpose of
claiming the allowances.
Contributions allowances are pooled separately by
the Landlord and they are not impacted by the new
mandatory pooling rules under s187A (1) (c) CAA 2001.
Corporate tax treatment – Tenant
Contributions made by a Landlord are, in principal,
reverse premiums under s96 CTA 2009 and treated as a
receipt of a revenue nature. The tenant is subject to tax
on the reverse premium as an income receipt under s98
CTA 2009, spread over the term of the lease.

David Westgate is a chartered tax adviser and accountant
and joined Derwent London in 2008. He is Group Head of
Tax and is responsible for all aspects of taxation for the
company.
David is a member of Property taxes Sub-committee.
David can be contacted at 25 Savile Row, London W1S
2ER

A payment is not a reverse premium if it is brought into
account under s532 CAA 2001 to reduce the recipient’s
expenditure qualifying for CAs (s97 CTA 2009). Therefore,
to the extent that the tenant is unable to claim CAs on
the contribution because the expenditure is met by the
Landlord, it will be treated as a ‘tax free’ capital receipt,
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TAX TRAPS FOR
TENANT OWNED
FLAT MANAGEMENT
COMPANIES

before making the loan. This is when the ticking stops.

•

the leases have 90 years left to run;

Leigh Sayliss looks at tax traps that can
arise for tenants where they have bought
the freehold of their property into a tenantowned flat management company

•

the flats are worth £50,000 each (combined value of
lease plus reversion);

•

the reversion is purchased by ManCo for £5,000,
funded by the tenants (£1,000 each);

•

ManCo has 5 shares in issue, one held by each flat
owner.

Introduction
After much negotiation with the landlord, the tenants
have joined together, set up a new management
company (“ManCo”) and bought the freehold from their
landlord. They now head off to celebrate. They may
vaguely recall their advisers saying something about
extending their leases but they fully own their flats now
so that can wait until tomorrow, or next month, or next
year, or … can’t it?
Sadly, in many cases, tenants have left the “formality”
of extending their leases as one of those jobs to do at
some time in the future and are sitting on a slowly ticking
time bomb. Life has continued as before and many of
the tenants have even sold their flats, and their shares in
ManCo, to new tenants.
However, difficulties can arise where a flat is held on a
short lease. Once the residual terms is less than 80 years,
the landlord becomes entitled to part of the “marriage
value” of the lease, which accelerates the rate at which
the cost of extending the lease increases. In addition,
some lenders are reluctant to grant a mortgage over
a flat with a residual term of less than 60 – 80 years
because the decreasing value of the property reduces
their security. Therefore, the time will come when one
of the tenants wants to sell his flat and the buyer’s
mortgage provider asks for the lease to be extended

Buying the freehold – what should happen
Let us take a typical situation of a large London Georgian
house that has been converted into five flats. The
freehold is purchased by ManCo in 1987, at which time:

There are two main ways in which this can be done.
Nominee Ownership
ManCo could purchase the freehold on trust as nominee
for the tenants. In that case, the tenants will truly own
the freehold, as expected. When any tenant sells his
flat, he will be making two sales – one of the leasehold
interest and one of his share of the freehold reversion.
If the property is his main residence, the tenant will be
able to claim PRR relief from CGT, otherwise he will pay
CGT based on having sold his property interest.
If the freehold is acquired under a statutory leasehold
enfranchisement, ManCo will always acquire the
freehold interest as nominee for the tenants and so this
situation will apply.
Immediate lease extensions
If the tenants negotiate commercially to purchase the
freehold, and do not set up nominee arrangements,
the alternative is for the tenants to immediately extend
their leases to 999 years – effectively reducing the
reversionary value to nil.
Under this approach:
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•

the tenants make loans to ManCo of the £5,000
required to purchase the freehold;

•

immediately after the purchase, ManCo agrees to
extension of the leases of each flat to 999 years;

•

the premium for the extension for each flat is £1,000
– the reversionary value of the flat;

•

the premium is used to repay the tenant’s loans.

ManCo purchased the freehold for £5,000 and has
immediately received a capital sum derived from that
asset which is treated as a part disposal under s.22 TCGA.
However, as there is negligible value left in the freehold,
the full base cost of £5,000 will be deductible against the
receipt of £5,000, resulting in there being no chargeable
gain.
Where things go wrong
If ManCo does not hold the freehold as nominee
for the tenants, problems arise if the tenants do not
immediately extend their leases. Over time, the value of
the freehold rises for two reasons - property prices rise
and the time until the property reverts to the freeholder
reduces.
Taking the above example, let us assume that, in 2017,
the current tenant of Flat 2 wants to sell his flat, now
worth £500,000 (combined value of lease plus reversion).
However, with only 60 years left on the lease – the value
of the flat is now split, let us say, £440,000 for the lease
and £60,000 for the reversion.
Although the tenant believes that he owns a flat worth
£500,000, what he actually owns is:
•

a flat on a 60 year lease that is worth £440,000; and

•

one out of the five issued shares in ManCo.

It is worth noting here that Manco owns a reversionary
interest in the flats, each worth £60,000 – giving a total
reversionary interest in the property of £300,000.

At this point, the tenant’s buyer asks the tenant to
extend the lease to 999 years. All the other tenants are
happy for this to happen as long as all the leases are
extended at the same time. As they control ManCo,
there is no difficulty in arranging the extension and, as
the tenants all consider that they own the freehold in
their respective flats, they see no reason to charge a
premium for the lease extensions.
Capital gains
Extending a lease will, in law, be treated as a disposal
of the old lease and grant of a new, extended, lease. If
ManCo holds the freehold as nominee of the tenants,
each tenant is disposing of the lease of his flat to himself
and so there should be no capital gains issue.
However, if ManCo holds the freehold in its own right,
it will be treated as acquiring the old lease and making
a partial (almost complete) disposal of its reversionary
interest by granting the extended lease. As part of the
consideration for the extended lease is the surrender
of the old lease (and vice versa), s.17 TCGA 1992 deems
market value consideration to have been given for each
of the surrender and the regrant.
ManCo will have incurred a deemed cost of £440,000 to
acquire the old lease, and then disposed of the extended
lease for £500,000. Allowing for the original acquisition
cost of the freehold of each flat (£1,000), ManCo will
have realised a gain of £59,000 in respect of each flat – a
total of £295,000 (less any other allowable costs). This
will give rise to a corporation tax charge of more than
£50,000 (£10,000 per flat), which needs to be funded
by the tenants. This comes as an unpleasant shock to
the tenants, who do not consider that they are paying,
or required to pay, anything for the extensions of their
leases.
The capital gains issues do not end there.
As far as each tenant is concerned, he/she is disposing of
the old lease and acquiring an extended lease. There is,
therefore, a risk that the tenant will realise a capital gain
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based on the market value of the old lease (compared
with the price paid for the flat). As long as the flat is the
tenants principal private residence, any gain should not
be subject to CGT. However, if the tenant owns the flat
as an investment property, or has another property on
which he is claiming relief, there is a risk of a capital gains
charge.
There is some help here as HMRC Extra-Statutory
Concession D39 allows the disposal by the tenant to be
disregarded provided that certain conditions are met.
However, one of the conditions is that the arrangements
are made on terms that are equivalent to those that
would have been made between unconnected persons
bargaining at arm’s length. The CIOT understands that
HMRC interprets the requirements of ESC D39 strictly
and considers that it would be unlikely to apply if a
market value premium is not charged. Therefore, in
order to fall within ESC D39, the tenant would have to
pay market value (£60,000) for the lease extension.
As the tenant is one of the shareholders of ManCo, he
is effectively paying the premium to his own company
but releasing the value back into the tenant’s own hands
raises its own problems.
Distributions by ManCo
If the tenants pay for the lease extensions on arm’s
length terms (to avoid the capital gains disposal), this will
leave approximately £50,000 per tenant in ManCo (once
the £10,000 per flat corporation tax charge has been
paid). When this surplus is distributed to the tenants, the
dividend will be taxable.
Even if the tenants only pay sufficient to ManCo to
fund the tax on any capital gain, this does not solve the
problem. S.1000 Corporation Tax Act 2010 sets out a list
of matters that constitute a dividend. This list includes
“Any other distribution out of assets of the company
in respect of shares in the company” (other than, for
example, a return of capital) and “Any amount treated
as a distribution by section 1020 (transfer of assets or
liabilities)”.

The distribution by ManCo, to each of its shareholders,
of a long lease out of its freehold for below market value
is, therefore, likely to be treated as a dividend in its own
right.
The CIOT approached HMRC for their view on the capital
gains and dividends issues noted above. Unfortunately,
the level of sympathy was low. HMRC has acknowledged
that the issues constitute real issues and they are simply
the result of the arrangements that were put in place.
Stamp Duty Land Tax (SDLT)
As noted above, tenants who do not own the flat as their
main residence, may want, for capital gains purposes,
to pay market value for their lease extension. However,
under the higher SDLT rates for additional properties,
there would be an SDLT charge if the premium is
in excess of £40,000 (or less, if any of the tenants
are connected with each other such that the lease
extensions are treated as linked transactions). The tenant
appears only to be able to save capital gains tax only at
the expense of incurring SDLT.
Annual Tax on Enveloped Dwellings (ATED)
A further concern arises if the value of the reversion to
the flats increases to more than £250,000 (or £500,000
where the total value of the flat is more than £2m) – in
which case it is necessary to consider ATED.
If the tenants are connected with ManCo – by reason
of controlling ManCo between themselves –there is a
risk that ATED would apply. Here, HMRC is more helpful.
In a formal reply to an enquiry from the CIOT, HMRC
responded:
… the concern is that under s1122(4)(a) CTA 2010
any two or more persons acting together to secure
or exercise control of a company are connected with
each other. Therefore, the company is connected
to any member of the company under s1122(3)
because he, together with persons connected with
him, control the company. Having consulted technical
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specialists in HMRC we think that although this might
be possible in the case of these types of companies,
it must be unusual. You cite the case of Steele v EVC
International NV (69TC88) which looked at the phrase
‘acting together’. In that case the two shareholders
entered into a shareholders agreement which
continued to be recognised and implemented by the
parties. The shareholders agreement was a very long
document making the most extensive provision of the
joint venture between two shareholders. It was found
on those particular facts that the two were acting
together.
It seems unlikely that an ordinary memorandum and
articles of association will constitute the shareholders
“acting together”. In fact, it would be unconscionable
because it would follow that all shareholders in a
company would be connected. The cases it would
affect would be where there is a comprehensive
shareholders agreement which would dictate how the
company would be run.
Therefore, unless ManCo has somewhat unusual articles
of association, or the number of related tenants is high
enough to allow them to constitute a majority of the
shareholders, the ATED is unlikely to be an issue.

PROFILE

Leigh Sayliss is Head of Business and Property Taxes at
Howard Kennedy LLP within the Corporate Department
and can be contacted at Leigh.Sayliss@howardkennedy.
com.
Leigh is a member of the HMRC SDLT Working Together
Steering Group and the HMRC SDLT Deregulation Group,
working with HMRC and HM Treasury to improve the
SDLT regime. He is also a member of the Stamp Taxes
Practitioners’ Group and Law Society Stamp Tax Working
Group.
Editors Note
HMRC have been given an opportunity to comment on
the content of this article and observed that the legal
nature of ownership by a “nominee” will need to be
considered and will have an impact on the tax treatment
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RECENT TRENDS IN
TOGC S
Michael Hunter and Charlotte Fallon dwell
on the recent trends in assessing TOGCs
Recent case law concerning TOGCs continues to foster
a substance over form approach that, in the UK at least,
has its origins in the 1968 case Kenmir Ltd v Frizzell. More
recently, we have seen a willingness on the part of the
UK courts to apply that approach even where nuances
of English land law might suggest otherwise. This
potentially both stretches and tightens traditional TOGC
boundaries and increases the need to temper technical
advice with good judgement.
Sub sales
The 1994 case of Kwik Save Group PLC v Commissioners
of Customs and Excise (Kwik Save) tells us that a typical
sub sale cannot be a TOGC. In that case, the sale of
food stores to Kwik Save on terms that expressly or
impliedly permitted the food stores to be transferred
on completion to Kwik Save’s separately VAT-registered
subsidiary resulted in a supply from the original vendors
to Kwik Save and a second supply from Kwik Save to the
subsidiary (the sub sale). It was held that the sub sale
was not a TOGC because it could not be said that the
assets were “to be used by the transferee in carrying
on the same kind of business as that carried on by the
transferor”. (The original vendors carried on business
at the stores until close of business on the completion
date and the following morning the subsidiary opened
the stores, so Kwik Save had never actually carried on
the business.) HMRC’s guidance also rules out a sub sale
saying, at paragraph 2.3.3 of VAT Notice 700/9:
“There must not be a series of immediately
consecutive transfers of the business. Where A sells its
assets to B who immediately sells those assets on to
C, because B has not carried on the business the TOGC

provisions do not apply to any of the transactions.”
So, where a property owner (A), sells an opted and
tenanted property to a buyer (B), who sub sells to a third
party (C), neither the A to B, nor the B to C limb can be
TOGCs because:
•

B has not carried on the same kind of business, as
required by Article 5(1)(a)(i) of the Value Added
Tax (Special Provisions) Order 1995 in order for its
acquisition to be a TOGC; and

•

B has not carried on the letting business, hence its
transfer to C cannot be the transfer of its business.

However, this does not necessarily mean that all subsale/consecutive transfer scenarios automatically
fall outside TOGC treatment. What if, for instance, A
negotiates to sell to a potential developer (B) who,
before entering into a sale contract with A, enters into
an agreement for lease (AfL) with a potential tenant
(T), conditional on B acquiring the property and on
development works being carried out? B might then subsell the property, with the benefit of the AfL, to a third
party funder (C), who commits to enter into the lease
contemplated by the AfL.
The sub sale aspect sets alarm bells ringing. However, are
we really in the same scenario as Kwik Save? In contrast
to the party playing the role of B in the Kwik Save case,
the B in our revised scenario has clearly been carrying

on an economic activity in respect of the property, even
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if it did not actually own the legal title at that point. To
quote HMRC (5th bullet, paragraph 6.2, Notice 700/9),
surely there is “sufficient evidence of intended economic
activity for there to be a property rental business capable
of being transferred”. The VAT Tribunal case of Dartford
Borough Council v HMRC (VTD 20423) provides support,
in pretty bullish terms, for the conclusion that the AfL is
itself a business that can be the subject of a TOGC and
to refer again to the HMRC guidance cited above, HMRC
give the following example of when they consider a
property business can be transferred as a TOGC:
“If you: …
•

own a property and have found a tenant but not
actually entered into a lease agreement when
you transfer the freehold to a third party (with
the benefit of a contractual agreement for a lease
but before the lease has been signed), there is
sufficient evidence of intended economic activity
for there to be a property rental business capable
of being transferred.”

So the key question is whether the fact that B has owned
the property for a scintilla of time (or even procured its
transfer from A directly to C) means it cannot treat the
property as an asset of this business. This does seem to
fly in the face of this continuing theme of substance over
form.
Whilst this is clearly a grey area, it is likely on the facts
that there will be additional features which make for
a much more compelling TOGC case. For instance, it is
unlikely B would go to the trouble of finding a tenant
and entering into an AfL without at least having an
agreement or option to acquire the site (and this would
almost certainly be so before B carries out any works
on the property). To adopt an approach that B needed
to have the actual land interest it was transferring for a
period (rather than relying on its right to call for the land
under an agreement or option) seems to be focusing too
much on what land interest is held/transferred, rather
than the more substantive question as to whether a

business is being transferred – i.e. exactly the type of
approach disapproved of in the First Tier tribunal case
Robinson Family Limited [2012] UKFTT 260.
Split interests
Post Intelligent Managed Services v HMRC [2015]UKUT
0341 (IMSL), a number of situations that would not
previously have been considered TOGCs now appear to
fulfil the necessary criteria as a result of the conclusion
that ‘business’ takes its ordinary meaning and is not
understood in terms of supplies for VAT purposes.
Judging where the boundaries of this approach lie is not
always straightforward, however.
IMSL concerned the sale of banking support services
to a VAT group. The Upper Tribunal found that the
transfer was a TOGC, notwithstanding that the only
supplies made by the transferee were within a VAT group
(of which the transferee was not the representative
member), on the basis that, following Skandia in the
CJEU (CJEU C-7/13), the acquirer was the VAT group, not
the individual VAT group member and the group should
be looked at on the basis that it was carrying on all the
businesses carried on by its members.
Historically, where assets were held in a separately
VAT-registered a Propco-Opco structure, a buyer would
typically replicate that structure to avoid concerns that
the rental business ceased if both businesses were
transferred to a single entity or to a single VAT group.
Following IMSL, concerns about not VAT grouping on the
buy side if there was not a VAT group on the sell side
seem to have fallen away. Conversely, the requirement to
focus on, or take account of, separate businesses within a
VAT group may in some cases require separate activities
(e.g. property rental and retail operational activities) to
be maintained on the buy side, even within a VAT group.
Unmerged interests
If a seller holds unmerged interests in the same property
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(e.g. the freehold and a head lease, with occupational
leases having been granted out of the head lease)
and has opted the property during the course of his
ownership, can only the sale of the head lease be a TOGC
or could this also be said of the freehold?
The answer is likely to revolve very much on the specific
facts. For instance, if the head lease only has a short
period in which to run, arguably it forms part of the
property rental business being transferred. Alternatively,
if there are rights reserved with the freehold (for
instance, a requirement on the long lessee to obtain
consent to sub-let or alter the premises) it may be
possible to say that it would form part of the assets of
the seller’s letting business. Where part of the seller’s
income stream relies on the continuing existence of the
head lease (as will be the case if service charges payable
under the occupational leases rely on service charge
provisions in the head lease), arguably both the freehold
and the head lease together comprise the third party
property rental business as there are real commercial
reasons for holding the interests on an ‘unmerged’ basis.
Whose business is it anyway?
The Upper Tribunal case of Royal College of Paediatrics
and Child Health v Commissioners for HMRC [2015]UKUT
0038 (Royal College) is a timely reminder to the taxpayer
that an approach that favours substance over form cuts
both ways.
In that case, the College identified a building which was
vacant but being actively marketed as available for let
and, before the freehold of the building was sold to the
College, an affiliated college (which was already letting
part of the College’s current premises) entered into a
lease agreement with the vendor over one room, for 15
years and conditional on the sale to the College.
The College was successful before the FTT but HMRC
successfully appealed. At paragraph 42 of its judgment,
the UT noted that European case law was clear that
there had to be both the transfer of an asset and
something more for there to be a TOGC and at paragraph

43, the UT commented:
“In a normal case of the transfer of a freehold, no
doubt it is enough for the extra element to be a
transfer of a lease to a tenant or even an agreement
with a putative tenant to do so. As long as that lease
which is transferred (or the agreement) can truly
be said to have been part of the seller’s business
then the requirements of the law will be satisfied…
However here the agreement for a lease was not
part of the seller’s business at all. The putative
tenants were never part of [the vendor’s] business,
they came from the purchaser. The agreement
arose directly from and was simply part of the
sale transaction. No part of seller’s business was
transferred to the buyer. For this reason the transfer
was not a transfer of a going concern.”
(our emphasis)
The distinction the UT made, between what forms
part of the seller’s business and arrangements that
are simply part of the sale transaction, is a telling one
(and potentially relevant to the AfL in the first situation
considered above) and against this backdrop any
situation that involves a co-tenant or sub-lessee of the
buyer becoming the tenant of the seller in advance of
the sale is likely to fall foul of Royal College and, more
generally, of an approach that favours substance over
form.
Recent case law on ‘abusive practices’ only underlies
the overriding significance of this substance over form
principle. The CJEU in the Newey case (CJEU C-653/11,
[2013] S.T.C. 2432) considered a similar point and looked
at the economic reality of arrangements. The Supreme
Court in the recent Pendragon case [2015]UKSC 37 took
a similar approach so any court asked to review this sort
of situation will be conducting their review in the climate
produced by these two cases, neither of which were
sympathetic to what the courts saw as artificial schemes
based on an overly technical interpretation of the law.
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In conclusion
A substance over form approach which potentially
extends even to features of transactions dictated by
UK land law increases the need for technical advice
to be wedded to commercial reality. Working out
whether a situation amounts to a TOGC is not simply
a tick box exercise or one where accepted principles
or HMRC guidance can be artificially incorporated into
a transaction outside their proper context to achieve
a beneficial result. More than ever, it is necessary to
take the trouble to step back and ask whether a ‘real’
business is being carried on by the transferor and
transferred to the transferee in a way that enables the
transferee to continue it and not to be overly-fixated on
technical distinctions of English, Welsh and Scottish land
law and the nature of land interests.

PROFILE

contacted at michael.hunter@addleshawgoddard.com or
on +44 (0)161 934 6290.

Charlotte Fallon is a Managing Associate in Addleshaw
Goddard’s Commercial Tax Group and a member of
the VAT Practitioners Group. She deals with all aspects
of corporate and commercial tax law, with a particular
focus on corporate mergers and acquisitions, financial
products and real estate. Charlotte can be contacted at
charlotte.fallon@addleshawgoddard.com or on +44 (0)20
7160 3224.

Michael Hunter is a Partner in Addleshaw Goddard’s
Commercial Tax Group and a member of the Property
Tax Sub-Committee of the CIOT. Michael specialises in
corporate and real estate taxation and has extensive
experience advising on tax aspects of mergers and
acquisitions, reorganisations, restructuring, joint
ventures, property investment, property development,
employment taxes and tax disputes. Michael can be
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LAND TRANSACTION
TAX
Lakshmi Narain outlines the key features
of the Land Transaction Tax legislation that
will replace SDLT in respect of Welsh land
transactions from April 2018
The Land Transaction Tax and Anti-avoidance of Devolved
Taxes (Wales) Act 2017 received Royal assent on the 24
May 2017. Quite simply, this legislation provides for the
devolution of SDLT in relation to Welsh land transactions
and for the countering of avoidance of devolved taxes.
It is an Act of the National Assembly for Wales and in
addition to making detailed provision for the taxation
of land transactions, it amends the Tax Collection and
Management (Wales) Act 2016 to make provision for
counteracting avoidance of devolved taxes with an
interesting general anti-avoidance rule. A significant
feature of the legislation is that there is a considerable
amount of regulation making power that will come into
effect on such day as the Welsh Ministers may appoint.
The land transaction tax (LTT) will replace SDLT for land
transactions in Wales from 1 April 2018.
Sensibly, many of the provisions of SDLT have been
incorporated into the LTT Bill, as the key message
from most representations was for the importance
for consistency of LTT with SDLT. Whilst the desire
for a “Welsh” solution to the specific needs of Wales
is understandable, the dangers of an extensive and
“porous” land border between England and Wales was
acknowledged.
The differences
Three significant differences relate to anti-avoidance.
The much criticised anti-avoidance provisions in sections
75A to 75C, FA 2003 are not replicated but the LTT Bill
does introduce a targeted anti-avoidance rule (TAAR), in

relation to the claiming of LTT reliefs and a Welsh general
anti-avoidance rule (GAAR) into the Tax Collection and
Management (Wales) Act 2016, in relation to Welsh
devolved taxes (currently LTT and landfill disposals tax).
Whilst the GAAR only takes into account the devolved
taxes, the TAAR also requires advisors and taxpayers to
consider whether there is an unacceptable tax advantage
more generally.
Background
The Bill was introduced into the National Assembly for
Wales for scrutiny in September 2016 and, as the title
suggests, in addition to detailing the requirements of LTT,
it introduces the general anti-avoidance measures.
There was considerable debate on what were described
as cross-border transactions – transactions where the
property straddled the border. Initially it was anticipated
that only a few hundred properties would be potentially
affected. Following a detailed study by the land registry
it was noted that in fact there were over 1,000 such
properties but that only about 30 or so transactions take
place a year. In such cases it will be potentially necessary
to submit two returns – one to HMRC in respect of the
land in England and the other, to the Welsh Revenue
Authority (WRA) in respect of that part in Wales. In view
of the availability of nil-rate bands for each part and the
usual £40,000 reporting threshold, it is likely that very
few transactions will give rise to two returns. The rate
structure and thresholds will be announced by October
2017 although LTT does not come into effect until 1 April
2018 (in practice not until the 3rd as the 1st is a Sunday
and the 2nd is Easter Monday). Stamp duty land tax
(SDLT) will therefore cease to apply to land transactions
taking place in Wales from 1 April 2018.
To its credit the Welsh government has, over an
extensive period carried out a range of consultations
on the form of the tax with stakeholders in Wales via
the Technical Experts Group, the Tax Advisory Group
and Tax Forums. The Finance Committee of the Welsh
government invited written comments on the Bill by the
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end of September 2016 followed by evidence presented
to it in the following month. It recommended that the
Bill proceed to the next stage but made a number of
recommendations, many of which were accepted.
Some significant features of LTT
LTT follows the established principles of taxing land
transactions with, for example, the replication of the
provisions dealing with pre-completion transactions and
freestanding transfers.
Structurally, and logically, the LTT legislation provides
that most of the reliefs be placed into schedules to
the Act although it arguable that the relief for the
incorporation could have been included as a part of the
schedule dealing with partnerships.

proposed Chair, Katheryn Bishop, is in the process of
appointing the Board members and is to be based in
Treforest (a short distance north of Cardiff) is intending
providing extensive guidance on what is and what is not
acceptable in relation to various transactions. Indeed
the information provided in the explanatory notes to the
Bill will be of value in this regard. A decision was made
not to introduce an equivalent to the DOTAS regime in
Wales, and it will be interesting to see how effective the
TAAR can be if the WRA does not have direct access to
details of the potential loss of non-devolved tax in Wales
and the remainder of the UK. The effective exchange of
information with HMRC will be essential.
Lakshmi Narain
Editor, Tax Voice

As noted above, the TAAR and the GAAR are significantly
different from the equivalent provisions in the rest of
the UK. The potential for a transaction to be caught
by the Welsh GAAR but not the UK-wide GAAR will
require some explaining to taxpayers. The WRA, which
has an Implementation Director (Dyfed Alsop), and a
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YOUR PROPERTY
TAX VOICE
Property Tax Voice is also published on the
Tax Adviser website

Members will be able to access Property Tax Voice,
together with its related articles at
taxadvisermagazine.com. While the latest versions of
Tax Adviser are behind a paywall, you will not need a
password to access the Tax Voices.
Publishing on the web will allow us to provide more
information to members as well as reaching a wider
audience but we would really like to hear your
feedback. What do you find useful? What do you want
more (or less) of? – please email us at
technical@ciot.org.uk or atttechnical@att.org.uk.
You can also access Tax Adviser magazine via the Pugpig
app on a variety of smart devices. The app can be found
on the Apple Store (under Tax Adviser (CIOT)) and the
App Store via Google Play.
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CONSULTATIONS AND SUBMISSIONS
Property Tax submissions August 2016 – present

CIOT
Reform of the substantial shareholdings exemption

18/08/2016

www.tax.org.uk/ref144
LBTT call for evidence

23/08/2016

www.tax.org.uk/ref164
Land Transaction Tax: Higher Rates for Purchases of Additional Residential properties

25/08/2016

www.tax.org.uk/ref176
Barclay Review of Business Rates in Scotland

06/10/2016

www.tax.org.uk/ref170
Entrepreneurs relief - Associated Disposals and fractional interests

08/11/2016

www.tax.org.uk/ref222
Construction Industry Scheme (CIS) - payments to tenants

23/11/2016

www.tax.org.uk/ref229
Construction Industry Scheme (CIS) - Landlord contributions to tenant works

05/01/2017

www.tax.org.uk/ref244
Calculation of profits of property business

28/02/2017

www.tax.org.uk/ref275
Fixing our broken housing market

02/05/2017

www.tax.org.uk/ref281
Fraud on provision of labour in construction sector: consultation on VAT and other policy options

09/06/2017

www.tax.org.uk/ref294
Non-resident companies chargeable to income tax and non-resident capital gains tax

12/06/2017

www.tax.org.uk/ref321
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ATT
Finance Bill 2016: Clause 117 - SDLT: Higher rate for additional dwellings

15/06/2016

www.att.org.uk/ref138
Business Income Tax: Simplified cash basis for unincorporated property businesses

04/11/2016

www.att.org.uk/ref160
Draft FB17 Clause 19 Schedule 5: Trading and property allowances

01/02/2017

www.att.org.uk/ref252
FB17 Clause 20 Schedule 6 Trading and Property Allowance

13/04/2017

www.att.org.uk/ref253
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EVENTS
Future branch events

Harrow & North London, 14 September 2017
Residential Property update

Cumbria & SW Scotland, 28 September 2017
Property Tax Update and MTD

London, 4 October 2017

Property Taxes Conference

Sheffield, 4 October 2017

Capital Allowances, Land Remediation and other
tax issues for property developers

Leeds, 11 October 2017
Capital Allowances & Land Remediation

Bristol, 17 October 2017

Buying, Selling and Letting Property

Mid-Anglia, 8 November 2017
Property Taxes Masterclass

East Anglia, 23 January 2018

VAT on land and property and overseas issues

Somerset & Dorset, 8 February 2018
VAT on land and property

Harrow & North London, 8 February 2018
The Lowdown on VAT and property

South London & Surrey, 14 February 2018
Property Taxes
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CONTACT US
Suggestions?
If you have any suggestions for further
articles, please let us know:
technical@ciot.org.uk or atttechnical@att.org.uk

To contact Kate Willis, CIOT technical officer, Property Taxes Sub-Committee, please email: kwillis@ciot.org.uk
To contact Will Silsby, ATT technical officer, please email: wsilsby@att.org.uk
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