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Welcome from the editor-in-chief
chris.mattos@lexisnexis.co.uk
Editor-in-chief, Tax Adviser

Countdown is progressing

T

In general,
they really
do save lots of
inputting time
but they have
presented
difficulties
with synching
problems and
client activation
requirements

he Making Tax Digital revised timeframe
means that the immediate priority is
getting clients with turnover above the VAT
threshold ready for the implementation of the
MTD for VAT regime in April 2019.
This time last year we completed our first
wave of migration of clients onto cloud based
accounting software. The businesses we choose
were all registered for VAT and used to the
quarterly rhythm of making submissions to HMRC.
Although there has been a definite improvement
in bookkeeping efficiencies and access to useful
management information it hasn’t all been plain
sailing. If you are just starting to think about MTD
one area I would give a word of warning about are
bank feeds – in general, they really do save lots of
inputting time but they have presented difficulties
with syncing and client activation requirements.
On page 26, Sharron West provides an
update on how MTD will affect small and micro
businesses. She explains that it will also be possible
to apply for exemption from MTD due to being
digitally excluded. The procedure for applying
for exemption has not yet been confirmed but
the regulations indicate it will be a system where
exemption requires explicit approval from HMRC
and will not be a self-certifying process.

Demergers

The concept of a demerger is simple. As businesses
grow there may come a time where there is a
need for business divisions to be restructured and
streamlined. Demergers are still one of the most
complicated areas of taxation and transaction
structuring. On page 14, Kiret Singh looks at the
real issues faced.

Reasonable excuse

A taxpayer may claim to have a reasonable excuse
and HMRC must consider ‘special circumstances’
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for the late filing of an SA return.
On page 19, Michael Steed looks at the shifting
landscape regarding metal health awareness and
asks if there are any discernible trends in tribunal
decisions, pressure from the media, or HMRC
policy as to what constitutes a ‘reasonable excuse’

Clawback of input tax

Many business owners are unaware that if they
claim input tax based on an intention to make
future taxable supplies, this claim might need to
be reduced or repaid if there is a change in trading
plans so that the expense instead relates to actual
exempt use. The rules work both ways: a nonclaim of input tax because of a link to intended
exempt use can be adjusted with a future claim if
the first actual use is for taxable purposes.
On page 31, Neil Warren explains when input
tax claimed or not claimed by a business might
need to be adjusted in the future if it changes its
intentions

Discovery assessments

On page 33, Keith Gordon considers a recent
Upper Tribunal case which revisits the question
as to when a discovery assessment is valid. The
Tooth case demonstrates, there are additional
protections given to taxpayers which mean that
HMRC have to overcome certain hurdles before
the conditions of a discovery assessment are met.

Chris Mattos
Editor-in-chief, Tax Adviser
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John Preston

Hurrah for the single fiscal event!

A

nd then there was ‘the single fiscal event’!
Although a great deal has been written
about the move to just one fiscal event
a year, there is no harm in repeating once again
how welcome this is. Our tax system is already
absurdly complicated and constant change makes
it even worse. At least now, major changes will
only occur once a year. If readers get the sense
that I still believe that to be far too frequent, then
I can only admire their perspicacity. In a previous,
deliberately light-hearted edition of this column I
flippantly remarked that setting tax policy was far
too important a task to be left to politicians. Clearly,
I was joking but I do believe the desire to achieve
short term political goals and secure headlines has
in the past tended to interfere with sound policy
making. It was therefore particularly encouraging to
see that the Chancellor resisted the temptation to
pull any ‘rabbits from hats’. I hope that he, and his
successors, adopt a similar approach in future years.
A move to a single fiscal event was one of
the key recommendations of the Better Budgets
report published in January 2017 by the CIOT,
the Institute for Government and the Institute
for Fiscal Studies. However, two of the report’s
other key recommendations were also picked up
by the Chancellor in this Budget. The first was the
recommendation for more early stage consultation
and so it was with great pleasure we noted the
announcement of consultations on plastics, digital
taxation (where the consultation was originally
announced last Autumn with an update this time),
cash and digital payments in the new economy
(response to the Taylor Review of the Gig Economy
-which we have argued should have had tax
included within its scope in the first place), VAT
threshold and collection, and tax compliance. In the
past, too many consultations have been launched
only after key policy decisions have been taken
so launching them earlier in the process should
lead to more informed judgments. On the subject
matters themselves I would encourage members to
contribute their views. Our current Vice-President
Glyn Fullelove wrote about the issue of digital
taxation only last month.
Another recommendation of Better Budgets was
greater interest by the Treasury Select Committee
in tax matters and so it was a positive sign that the
Committee announced reviews into three areas,
namely: VAT in relation to Tax Gap, Brexit, Business
and Good Tax Policy; how well HMRC is dealing with
tax avoidance and evasion; and The Conduct of Tax
Enquiries and the Resolution of Tax Disputes. Any
suggestions the Committee might make to simplify
policy or practice in these areas would certainly be
welcome.
I’ve written in the past about our Institute’s
links with similar bodies overseas. Although
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tax laws are still primarily domestic in nature,
the ‘internationalisation’ of tax policy and
administration means we cannot afford to
operate alone. Our relationships with the Irish and
Australian Tax Institutes are particularly strong
but we have good and developing contacts with a
number of other leading bodies around the world.
To that end, our Chief Executive Peter Fanning
and I recently visited China to make initial contact
with the CCTAA, the Tax Institute over there.
Clearly there are many differences between our
two organisations, but the visit was very positive
and highlighted areas where we might begin to
co-operate to mutual advantage. We also visited a
number of major employers in both practice and
industry to obtain their views. We are hopeful that
China might prove a good market opportunity for
our ADIT qualification.
The charity Tax Aid celebrated their 25th
anniversary in February and my sincere
congratulations to all the fantastic volunteers who
do such great work for them and for Tax Help.
Tax Aid and Tax Help are now helping more than
21,000 people a year between them and you can
contribute to their valuable efforts through Bridge
the Gap (www.bridge-the-gap.org.uk).
When one becomes President, all one’s
predecessors say that the year will fly by. I can now
confidently assert the truth of that statement. I
can’t believe that this will be the last time I will pen
this column for example. I would like to convey my
heartfelt thanks for all their support and efforts to
our staff led by Peter Fanning, to my fellow elected
Officers, to our Council, to the enormous numbers
of volunteers who enable the CIOT to play such a
significant role and, crucially, to all of our members.
Tax continues to be much more in the headlines
than it was a few years ago and I see little prospect
of that changing. The CIOT will continue to be a
major player in the debate. I am enormously proud
to have served as your President and I have no
doubt that in my successor, Ray McCann, together
with his fellow Officers Glyn Fullelove and Peter
Rayney, I leave matters in extraordinarily capable
hands.
With very best wishes,

John Preston
President, CIOT
president@ciot.org.uk

Our tax
system is
already absurdly
complicated and
constant change
makes it even worse
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ATT welcome
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Tracy Easman

No more bunnies out of hats!

T

his is my first welcome since the Spring
Statement and for the first time in ages
the sight of a Chancellor sitting down
after giving a Commons speech at this time
of year was not followed by tax professionals
rising up in panic at the amount of fiscal change
proposed. It was welcome proof that major
tax or spending changes will now be made
once a year at the Budget in the autumn. I
would certainly join the CIOT in giving the
Chancellor Philip Hammond’s Spring Statement
a ‘thumbs up’ as a significant step towards
more considered and more effective tax policymaking.
This is one Easter period when we are glad
to avoid seeing a ‘bunny’ pulled out of a hat.
I would encourage small businesses to take
part in a seven-minute Treasury survey on the
design of the VAT threshold, as set out in a call
for evidence by the Government announced
in the Statement. We must get the word out. I
hope the results will make the Treasury aware
that the negative impacts on small businesses
of simply reducing the VAT threshold will be
exaggerated by the imminent introduction
of digital record keeping and reporting
requirements, and Brexit.
On the topic of surveys, we went to the
membership recently with a survey on renta-room relief. We decided on this course of
action because it was a response to a Treasury
call for evidence; we wanted to know how
people in tax practice viewed rent-a-room,
rather than whether a specific tax change
will work well or not so well, which tends to
make up the majority of our submissions to
the Government. The 687 responses in total
from ATT and CIOT members showed that
both organisations have a membership that
are engaged with their respective bodies. We
are also grateful for the written responses to
the open questions in the survey. Such surveys
inform and add weight to our arguments with
government departments – of course, you
can end up with results that show half the
recipients in favour of something and the other
half against, which is what happened! On this
occasion, the obvious conclusion to draw was
that there is no clear consensus in the tax
profession to reform the increasingly popular
rent-a-room relief.
Another interesting outcome from the
survey was that 59 per cent of members felt
that consideration should be given to merging
rent-a-room relief and the £1,000 property
allowance into a single relief for lettings of an
individual’s only or main residence. It may be
worth watching this space with that.
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The ATT President’s Reception 2018 was held
at the Churchill War Rooms. More than 140
guests attended the evening event including
representatives from other professional bodies,
employers of ATT members and students,
some staff from Artillery House and other
stakeholders. Many of the guests had a guided
tour of the War Rooms and learnt about its role
in some of the pivotal events in our country’s
recent history. Entertainment was provided
by Jitterbug dancers who performed to 1940s
swing music.
It was Sir Winston Churchill who said that
no idea is so outlandish that it should not be
considered with a searching but at the same
time a steady eye. I suppose we hope to be
a searching and steady eye on tax proposals
made by government departments, for the
benefit of the Government itself, the tax
profession and the taxpayer.
To finish, I attended Branches Conference
with Ray McCann, my opposite number in the
CIOT hierarchy. It was entitled ‘New Risks,
New Opportunities’. I introduced Ray as the
‘opportunity’ and me as the ‘risk’, when we met
with the Branch Network, which went down
well. A total of 40 volunteers, representing
25 branches from across the UK and other
territories, attended.
I took the opportunity to talk fondly of my
time volunteering with Sussex Branch and
was pleased to note that among members of
ATT Council, including the current President,
Graham Batty, many were Branch Network
friends; some of whom had volunteered for
a number of branches, two or three times
over the years, first as Treasurer and then as
Secretary, etc.
ATT is a broad church and volunteers
are welcomed from all areas of its diverse
congregation. For more information on
volunteering get in touch with Jane Ashton or
contact your local branch chair.
Until next time, goodbye!

Tracy Easman
Deputy President, ATT
page@att.org.uk

I would
certainly join
the CIOT in giving
the Chancellor
Philip Hammond’s
Spring Statement
a ‘thumbs up’ as
a significant step
towards more
considered and
more effective tax
policy-making
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issues faced on a daily basis by the Taxation Technician.
Our knowledgeable speakers provide detailed notes and illustrate their lectures with practical
examples gained from their experience in practice. The conference also gives you an ideal
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Conference will also give you 6 hours of Continuing Professional Development.
Topics will include:
Tax update – what’s new and what
takes effect in for 2018


•

Speakers to include:


•
•

Compliance update – the latest on
MTD & penalties
OMB case study - covering profit 
extraction, succession and liquidation 
Professional standards
VAT and potential Brexit issues 
Property taxes - where are we in
2018?

•
•
•
•
•

Michael Steed
Mike Thexton

•

pm

Across
the UK

Conference pricing:
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Employment taxes –2018 update
•

FULL D
AY
CONFE
RENCE

ATT members and students: £170
The above reduced rate also applies to AAT, ACCA, ICAS, CIMA
and Accounting Technician Ireland Member(s) or Student(s)
Non Members: £240

Venue

City

Date

Bristol

Tuesday 8th May

Mecure Hotel - Bristol

Belfast

Wednesday 16th May

Radisson Blu - Belfast

Stirling

Wednesday 30th May

Stirling Court Hotel

London

Saturday 9th June

Holiday Inn - Bloomsbury

Haydock

Thursday 14th June

Holiday Inn - Haydock

Birmingham

Wednesday 20th June

Holiday Inn - Birmingham

Newcastle

Thursday 28th June

Crowne Plaza - Stephenson Quarter
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OIL AND GAS TAXATION

Finding
a balance
Claire Angell and Amy Hunt
consider the oil tax regime
KEY POINTS
zz
What is the issue?

Since 1975 the UK has applied a
different tax regime to the taxation of
profits from UK oil production.
zz
What does it mean to me?
While the oil industry has always
suffered a high rate of taxation, the
specific regime that applies to UK oil
companies has allowed governments
to react to changes in economic reality
that applies specifically to the oil
industry.
zz
What can I take away?
An understanding of the challenges of
finding a balance between encouraging
investment and ensuring a fair return
for the UK.

Petroleum Revenue Tax and the Ring
Fence: a new approach to taxation

Following the first significant discoveries
being made in the UK North Sea in
the early 1970s, Petroleum Revenue
Tax (‘PRT’) was introduced to ensure a
reasonable share of oil profits from the
North Sea be paid in higher taxes than
other sectors. There are a number of
conceptual differences when compared
to usual corporation tax principles:
zz
Rather than being levied at a company
level, PRT applies on an oil field by oil
field basis with the offsetting of losses
on one oil field against the profits of
another being allowed in only very
limited circumstances;
zz
PRT profits are calculated on a cash
receipts and actual expenditure basis,
rather than the accounting profit or
loss, thus the revenue and capital
expenditure is less relevant than for
Corporation Tax (‘CT’). Initially the
rate of PRT was 75% on the assessable
profits;
zz
There were also a number of
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mechanisms introduced so that
smaller or less profitable fields would
not pay PRT at all or be subject to a
lower amount of PRT.
The Oil Taxation Act 1975 also
introduced the concept of the ring
fence for CT purposes, which prevents
the dilution of profits derived from UK
oil reserves. The ring fence operates
to prevent the use of non ring fence
losses (i.e. from non-UK oil production
activities) against oil profits. Losses from
oil activities may be used to offset non
ring fence profits.
PRT was deductible (or taxable if
in a refund position) when calculating
taxable profits for CT purposes, resulting
in a marginal rate of tax for North Sea
oil producers when PRT was introduced
at 88% (North Sea Oil Taxation http://
tinyurl.com/y9w739p2).

Reducing oil prices

Responding to the falling oil price, the
smaller size of new field discoveries

and decreasing investment in existing
oil fields in the late 1980s and early
1990s, the Government looked to reform
what Norman Lamont, then Chancellor
of the Exchequer, described as the
‘anachronistic’ taxation of the basin.
Finance Act 1993 abolished PRT
entirely for new fields. At the same
time, the PRT rate for taxable fields
was reduced from 75% to 50%. The
Chancellor stated that this would
increase tax revenues as the current PRT
regime was disincentivising investment.

Some shocks…

Following the strengthening of the oil
price, the Supplementary Charge to
Corporation Tax (‘SCT’) was introduced in
2002 with the following statement ‘the
Government is committed to maintaining
an active UK oil and gas industry and to
promoting future development of the
nation’s oil and gas reserves. However,
the North Sea fiscal regime currently
fails to strike the right balance between
promoting investment and taking a fair
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PROFILE
Name Claire Angell
Position Head of Tax for Energy
Company KPMG
Tel 020 7694 3327
Email Claire.Angell@KPMG.co.uk
Profile Claire is a Tax Partner who focuses on the Energy and
Natural Resources sector. She has over a decade of experience in working in the sector,
providing corporate tax advice to a range of clients. Her experience covers merger and
acquisitions, international tax structuring, asset finance, corporate tax compliance and
tax provisioning.
Name Amy Hunt
Position Tax manager
Company KPMG
Tel 020 7694 8777
Email Amy.Hunt@KPMG.co.uk
Profile Amy is a corporate tax adviser focusing on the Energy and
Natural Resources sector. Amy has a range of experience including tax compliance, tax
audits, mergers and acquisitions and other advisory projects.

share of revenue derived from a national
resource, and is therefore in need of
reform.’
This additional tax is applied to Profits
Chargeable to CT, although deductions
for finance costs are not permitted. SCT
was introduced at a rate of 10%.
From 2007 onwards, successive
Chancellors reduced the main rate of
CT from 30% although these reductions
were not extended to the ring fence
CT rate. SCT however was subject to a
number of increases: 20% from 1 January
2006 and then 32% – an overnight rate
increase applicable from the day after
Budget Day in March 2011. This applied
a marginal tax rate of 62% and 81% on
older fields subject to PRT.

Some assistance

Whilst tax rates were increasing, the
Government provided incentives which
sought to encourage investment in the
UK oil and gas sector.
SCT was introduced alongside a 100%
first year allowance for wholly ring fence

capital expenditure incurred on plant
and machinery and mineral extraction
and access. This up-front allowance
aligned tax relief with the significant
capital expenditure incurred in the
oil and gas sector and helped those
continuing to invest in the North Sea.
From 2009 field allowances were
introduced, to provide a targeted
incentive for the development of certain
fields that were considered economically
marginal. The quantum of the allowance
depended on the physical characteristics
of the oil field and was available to
reduce profits chargeable to SCT.
The allowances were calculated on an
asset by asset basis but available against
a company’s SCT profits as the oil field
started producing oil.
To provide greater consistency and
simplicity, from 1 April 2015, a new
basin-wide Investment Allowance was
introduced. This replaced what had
become a range of allowances and
broadly gives SCT relief for capital
expenditure and thus seeks to encourage
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investment and help companies that are
continuing to invest in the basin.

Taxation for maximising economic
recovery

On 24 February 2014 Sir Ian Wood
published a report looking at the future
of the oil and gas industry in the UK. This
paper put forward recommendations
aimed at pursuing a strategy of
maximising the economic recovery of the
UK’s oil reserves. Whilst the tax regime
was not within the remit of the paper, it
was clear that if the aim was to maximise
economic recovery there would be a
need for fiscal stability, consistent with
the challenges of maturity. This led to
HM Treasury’s wide-ranging review of the
fiscal regime for oil and gas companies
which was published in December 2014.
Shortly after the consultations were
launched on fiscal reform, the decline in
oil prices from over $100 a barrel to less
than $40 had a profound effect on the
UK oil and gas sector. Over subsequent
Autumn Statements and Budgets, a series

9

OIL AND GAS TAXATION

of measures were introduced, designed
to better align the tax regime to the new
economics of UK oil production. These
measures included reductions in the SCT
rate to 10% from 1 January 2016. The
rate of PRT was permanently reduced
to 0% from 1 January 2016. It remains
in place in order to allow for the carry
back of losses against prior periods’
assessable profits.

The decommissioning challenge

It is a condition of all UK oil licences that
the oil companies must decommission
oil production facilities. The high level
of costs that result after revenues have
ceased is a feature of oil production.
This was recognised in the oil tax
regime by allowing companies to carry
back to April 2002 losses arising from
decommissioning expenditure against
taxable profits on a last in first out
basis. From 2011, when the SCT rate was
increased, a cap was introduced to the
rate of relief 50% (although the headline
tax rate was 62%).
The fiscal instability and flexibility of
the oil tax regime created uncertainty
about the tax relief which would
be available for decommissioning
expenditure. Many oil companies
feared that when decommissioning was
required the rules may change to prevent
effective tax relief.
Such moving of the goal posts was
recognised. The Government noted
that it ‘recognises that a perceived
lack of certainty over how much
decommissioning tax relief companies
may be able to claim in future is
currently making it difficult for oil and
gas assets to change hands, limiting the

funds available for new ventures, and
deterring incremental investment’.
Decommissioning relief deeds (‘DRDs’)
were introduced in 2013 to provide
greater certainty over the future tax
relief available. The DRDs are a contract
signed between a company and HM
Treasury. A contractual approach (rather
than a legislative one) was required
in order to allow for the binding of
future Governments. A company can
claim under a DRD in certain specified
circumstances for a payment equal to
the difference between the amount
of tax relief received in respect of
decommissioning expenditure incurred
and the amount it would have achieved
under the rules as they stood in 2011.
The DRDs also guaranteed effective
tax relief in circumstances where
decommissioning costs were imposed
due to a corporate failure. This had the
effect of reducing security that needed
to be posted and reduced the costs for
many.
DRDs are a truly innovative approach
to a complex problem. The answer
only came with extensive collaboration
between HM Treasury, HMRC and the oil
industry.

Old assets, new hands

In 2017 HM Treasury published a
consultation on the taxation of late life
assets: ‘These assets could continue
to produce oil and gas for years to
come, but, without further investment,
could reach the end of their productive
lives and be decommissioned sooner.
Encouraging investment in strategically
important assets is in line with the
government’s objective of Maximising

Economic Recovery from the UK’s oil
and gas reserves. Part of this investment
could include new, innovative investors
taking over older, late-life assets’.
To respond to one of the challenges
faced by new entrants and their
ability to obtain effective tax relief
for decommissioning, HM Treasury
has announced it intends to introduce
transferrable tax histories (‘TTHs’), which
would introduce a new concept for UK
tax legislation.
As mentioned above, losses arising
from decommissioning expenditure can
be carried back against ring fence trading
profits back to April 2002. That relief is
capped at the amount of tax paid by that
company.
Since new entrants do not have
a tax payment history against which
they can carry back future losses on
decommissioning, this created a fiscal
barrier which prevented assets from
changing hands. TTHs are designed to
allow a transfer of tax payment history
on the sale of the oil field.

Summary

While the oil industry has always
suffered a high rate of taxation, the
specific regime that applies to UK oil
companies has allowed governments to
react to changes in economic reality that
applies specifically to the oil industry.
The UK oil industry remains a vibrant
and significant contributor to UK
economic activity. It is heartening that
the Government, and wider industry
continue to work towards ensuring the
tax regime does not inhibit maximising
the full economic recovery of the UK’s
remaining oil reserves.
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PAYMENTS BY ONLINE PLATFORMS
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Types of payment
Bill Dodwell considers the impact of the Hargreaves
Lansdown case on whether payments by an online
platform to its investors should be subject to income tax

T

he Hargreaves Lansdown case is
important for many of us – as it
covers tax issues relevant to modern
financial services, used by millions. The
case involved payments made by one of
the UK’s leading online platforms to its
investors – and whether those payments
should be subject to income tax, as HMRC
asserted. Hargreaves’ business is to provide
a platform for the distribution to investors
of investment products offered by different
fund providers, including administration
services. In common with many platforms, it
aims to offer better pricing to its investors by
negotiating better terms with fund managers
for investments in their funds. The regulatory
regime for financial advisers changed in
April 2014. Prior to that date, fund managers
would commonly rebate some of the annual
management charge to the platform, which
would pay part of it to investors. From 2014,
all rebates need to be paid in full to investors
and platforms (and other advisers) must
make a separate charge for their services to
investors.
HMRC announced in 2013 (Brief 2013/04)
that it regarded payments made to investors
as liable to income tax. It acknowledged it
had not given guidance before on the issue
and so agreed not to seek tax for earlier
years. Nonetheless it required platforms
to withhold basic rate tax for 2013-14 and
subsequently.
The issue before Judge Tom Scott in the
First Tier Tribunal was whether payments
made by Hargreaves Lansdown were annual
payments, from which basic rate income
tax should be withheld (and higher rates
of tax paid by individuals, as appropriate).
Hargreaves paid pre-2014 amounts in cash;
thereafter additional units were allocated in
funds and cash only paid if less than £10.
The issue at the heart of this and other

similar cases is the nature of the relationship
between the individual investor and the
financial institution. The judge noted that
‘Annual management charges or AMCs
are monthly fees paid (or more accurately
borne) by investors to investment providers
in return for managing their investment in
a given fund…In the retail market, AMCs are
generally collected directly from the relevant
fund rather than being paid by an investor
as a separate fee.’ HMRC however asserted
that the AMC is paid by a fund entity to the
fund provider, rather than being paid by the
investor. They treated the monies rebated
to the platform as trail commission, thus
leading to their claim that the payment to
the investor could be income, as an annual
payment.
The judge noted that the (rather old)
authorities ‘…establish that an annual
payment is a payment which has four
characteristics, as follows:
(1) It must be payable under a legal
obligation.
(2) It must recur or be capable of
recurrence, although the obligation to
pay may be contingent.
(3) It must constitute income and not capital
in the hands of the recipient.
(4) It must represent ‘pure income profit’ to
the recipient.’
The company conceded the income point
and judge concluded that the legal obligation
and recurrence conditions were also met.
The issue of pure income profit thus was
determinative.
The judge reviewed all the terms and
concluded that the annual management
charge was indeed borne by the investor
out of the investments. It was true that
this was not especially transparent to the
investor which no doubt was part of the
regulatory reason for changing the rules in
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2014. Judge Scott declared ‘In my judgment,
the evidence makes it plain that the nature
and quality of a Loyalty Bonus payment is
that it is not a ‘profit’ to an investor, but a
reduction of his net cost…HMRC’s analysis
seeks to recharacterize and unpick the
various payment flows taking place on a
fund investment in order to isolate the
Loyalty Bonus and treat it as pure profit.
That approach is not the way to establish
objectively the nature and quality of the
payment; the Loyalty Bonus is a mechanism
for reducing net cost, nothing more and
nothing less.’
This isn’t the only type of case where it
seems to me that HMRC have misunderstood
the commercial position. A number of bank
accounts now offer rebates to holders
who typically have to pay a fee to earn the
rebate. For example, Barclays set up a ‘Blue
Rewards’ scheme where participants paid
£3 per month and in turn received rebates
according to services they purchased from
the bank e.g. insurance, a mortgage etc.
HMRC initially ruled that the rebates were
liable to income tax, without a deduction for
the monthly fee. However, Barclays modified
the documentation, but not the payments,
and HMRC now accept the net rebates are
not taxable at all.
Interestingly, HMRC has a published
practice of treating credit card ‘cashback’
payments as not being annual payments.
It seems highly unlikely that any proper
understanding of rebates would suggest
these are payments of income, taxable to
recipients. Rather, they are much more
likely to be refunds of costs, where there
will either be no tax consequences (since
the costs were not deductible expenses) or
reflected in the net capital gain/loss from
investments. Let us hope HMRC accept the
position.
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CORPORATION TAX LOSS RELIEF

Increased flexibility
Joe Brough provides a back to basics
guide to corporation tax loss relief
KEY POINTS
zz
What is the issue?

F

inance Act (No 2) 2017 introduced
changes to the ways in which
corporation tax trading losses
carried forward can be relieved against
future period total taxable profits for
accounting periods beginning on or after
1 April 2017. Prior to the changes, any
trading loss that had not been relieved
by either a current year and carry back
claim against total taxable profits, or
surrendered via group relief, was only
available to be carried forward and be
automatically relieved against the first
available trading profits of the same
trade arising in the same company.
The changes introduced now alters the
way and against what types of income a
company can utilise its carried forward
trading losses, so that trading losses
incurred in accounting periods beginning
on or after 1 April 2017 can now be
used against a company’s total taxable
profits, subject to certain restrictions, of
a subsequent period, or surrendered via
group relief to other group companies.
Changes have also been enacted so
that more flexibility has also been given
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as to the relief that may be obtained for
pre 1 April 2017 trading losses brought
forward. The requirement for these
losses to be automatically relieved
against the first available trading profits
from the same trade available has
been lifted, which will allow companies
to disclaim pre 1 April 2017 brought
forward losses if they wish to do so in
favour of post 1 April 2017 trading losses.
However, when utilised, the losses are
still subject to the streaming rules,
which are more restrictive than for ‘new’
trading losses brought forward.

zz
Group relief against total income
zz
Carry forward losses against future

What are the options available for
relieving a trading loss?

Current year claim

The change in legislation only affects
losses carried forward for losses incurred
during accounting periods beginning on
or after 1 April 2017. Claims which affect
current or prior periods are unaltered.
The options available to relieve a
trading loss can be summarised as follows:
zz
Current year claim against total income
zz
Carry back claim against total income of
the previous 12 months

taxable profits

When making claims against total
income in the current and previous
periods the loss must be offset in its
entirety and cannot be restricted to
preserve the availability of relief for
qualifying charitable donations. This
is also true for losses surrendered via
group relief, except that loss relief is
claimed after the deduction of qualifying
charitable donations.
A current year claim can be made to
offset the trading loss against total
income before qualifying charitable
donations of the period. A current year
claim does not have to be made, in which
case the loss is automatically carried
forward and a carry back claim cannot
be made. If there are no other profits
available to be offset by a current year
claim then this does not prevent a carry
back claim being made.
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Following the changes enacted by Finance
Act (No 2) 2017 governing the restrictions
on corporation tax trading losses carried
forward, what are the options for
relieving corporation tax trading losses?
zz
What does this mean to me in
practice?
For an accounting period beginning on
or after the 1 April 2017, where trading
losses are carried forward, they can
now be used to offset a company, or
unincorporated association that pays
corporation taxes, total taxable profits
or surrendered via group relief of a
later period rather than be restricted to
automatic use against trading profits of
the same trade within the company that
incurred the loss.
zz
What can I take away?
Where corporation tax trading losses
are incurred on or after 1 April 2017,
the options to relieve the losses carried
forward are now more flexible than they
have been in the past.

CORPORATION TAX LOSS RELIEF

part of the same 75% group, one company
must be a 75% subsidiary of the other, or
they must both be 75% subsidiaries of a third
company. Where there are sub-subsidiaries
there must be an effective 75% shareholding
when the holdings are multiplied down.
A claim for group relief can be made
before the surrendering company considers
any loss relief against its own profits.
The maximum amount of loss that can be
surrendered is the lower of:
zz
The available profit in the claimant
company
zz
The available loss in the surrendering
company

Carry back claim

The amount of loss that can be relieved
under a carry back claim is the lower of the
loss remaining after a current year claim
has been made, and the total taxable profit
before qualifying charitable donations in the
previous 12 months.
A carry back claim can be used to relieve
the remaining trading loss against the total
profits of the company, for 12 months prior
to the start of the loss making period. This
is an important distinction as it means that
where the accounting period immediately
preceding the loss making period is less
than 12 months, the loss can be carried back
over more than one accounting period. To
calculate the available profits that can be
relieved, the profits of the period preceding
the short period would have to be time
apportioned.

Group relief

Where a trading loss is incurred, the loss
making company may make an election
to surrender the loss to a profit making
company in the same 75% group. In
determining whether the two companies are

When considering what loss can be
claimed, the claimant company must first
calculate the amount of available profit that
can be offset by the surrendered loss. The
available profit is the sum of its profits after
deducting any of its own current losses,
brought forward losses and qualifying
charitable donations.
Where the accounting periods of the
claimant and surrendering company are noncoterminous, the available profits and losses
must be apportioned to reflect the common
periods of the two companies. Time
apportionment must also be made where
there is a short accounting period, or one of
the companies joins or leaves the group, as
only losses incurred whilst a group member
are available for offset against common
period profits.
Where a loss is surrendered to a group
company, it must be utilised within that
chargeable period and cannot be further
surrendered to another group company,
carried back against prior period profits or
withheld and carried forward for use against
future losses.

Losses carried forward

Losses that remain after considering the
above options are carried forward to be used
against subsequent period’s profits.
Where brought forward losses have
arisen in accounting periods prior to 1 April
2017 then these losses can still only be
utilised against profits of the same trade
in the same company. However, where the
losses have been incurred post 1 April 2017
then these losses can now be utilised against
the total profits of the company.
In a further change, brought forward
losses can now also be group relieved against
another group company’s profits.

Are there restrictions to relief?

The amount of total profits (after the
deduction of in year reliefs, but excluding
carried forward and carried back reliefs)
that can be offset by brought forward
losses is restricted to the first £5 million of
profits, and an additional 50% of profits that
exceed £5 million. This relief is subject to the
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following conditions (CTA 2010 s 45A):

zz
The company must continue to trade in
the following accounting period

zz
The trade must not be an oil and gas ring
fenced trade

zz
The trade must not have become small or
negligible in the loss-making period*

zz
The trade must be commercial or be

carried on for statutory functions in both
the loss making period and the period for
relief
zz
Losses must not be from a trade carried on
wholly outside the United Kingdom for the
loss making period
*Whether a trade has become small or
negligible would have to be judged against
the facts of each case.
Where relief against total profits is
denied under CTA10/S45A, relief may still be
available against profits of the same trade
only under CTA10/S45B.
When relieving carried forward losses via
group relief, a company can only surrender
carried forward losses that it is unable to
deduct from its own profits within that
accounting period. Conversely, before
claiming carried forward loss via group relief,
the claimant company must have used any of
its own carried forward profits to the fullest
extent.
It should also be noted that the deductions
allowance of £5 million and 50% of additional
profits exceeding £5 million is shared
amongst group companies and legislation is
in place to prevent groups obtaining further
relief than the restricted maximum.

Periods straddling 1 April 2017

When a company has an accounting period
that straddles 1 April 2017, HMRC guidance
states that the profits or losses must be
apportioned on a time basis in order to
calculate pre and post 1 April 2017 split,
however, where this produces an unjust or
unreasonable result, an alternative basis may
be used.

What order should the reliefs be
claimed in?

When considering how trading losses should
be utilised, from a practical perspective,
there are tangible cash flow advantages
from making a claim as soon as possible and
utilising the loss. The rate at which tax is
saved is also important, as it should be the
aim to save tax at the highest rate possible,
which in a time where corporation tax rates
are due to fall to 17% for accounting periods
beginning on or after 1 April 2020, the tax
saved by carrying forward trading losses is
being eroded each year.
Where losses have been carried forward,
HMRC’s draft guidance states that after the
deduction of in year reliefs, pre 1 April 2017
losses should be relieved first followed by
post 1 April 2017 losses.
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DEMERGERS

KEY POINTS
zz
What is the issue?

The concept of a demerger is simple.
As businesses grow there may come
a time where there is a need for
business divisions to be restructured or
streamlined.
zz
What does it mean to me?
Demergers are still one of the most
complicated areas of taxation and
transaction structuring.
zz
What can I take away?
Demergers require intimate tax
knowledge and awareness of the Taxes
Acts, sometimes covering all the main
headings of taxation ranging from VAT
through to Inheritance Tax.

T

ax advisers have become increasingly
familiar with statutory and nonstatutory demerger types, the
conditions which would need to be
satisfied in order to exempt a distribution
or to prevent a charge to income tax on a
distribution from arising, securing capital
gains tax and stamp tax neutrality and
mitigating VAT costs on supplies made in the
course of a demerger transaction.
However, the fact remains that demergers
are still one of the most complicated areas
of taxation and transaction structuring.
Demergers require intimate tax knowledge
and awareness of the Taxes Acts, sometimes
covering all the main headings of taxation
ranging from VAT through to Inheritance
Tax. This article seeks to cover the common
‘myths’ associated with structuring a
demerger transaction and addresses some of
the author’s views on best practice.

What is a demerger?

The concept of a demerger is simple. As
businesses grow there may come a time
where there is a need for business divisions
to be restructured and streamlined,
where they may need to be carved-up and
allocated to different shareholders with
separate ownership structures, or, simply,
where certain profit centres and divisions
may need to be carved-out in anticipation
of a sale (perhaps where they may no longer
be considered to be the right ‘fit’ or where a
suitable buyer is found that is best placed to
take that business unit forward).
In tax terms, a ‘demerger’ can have a
very broad meaning. It is most commonly
associated with the split or partition
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Kiret Singh looks at the real issues faced
when dealing with demergers
of a company’s shareholding matched
by a distribution of assets to different
shareholder groupings. For this reason,
demergers are often categorised into
‘partition’ demergers (see diagram 1) or
‘split’ demergers (see diagram 2).
Indeed, a ‘demerger’ could well be a
split or partition of a partnership, a mixed
partnership, or, in the context of investment
funds and collective investment schemes,
authorised unit trusts and Investment Trust
Companies, for example. Although this
article focuses on the demergers in the
context of companies, the same underlying
principles apply irrespective of the structure
in question.

What are the main tax considerations?
The key to structuring a demerger from a
tax perspective is securing tax neutrality.
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In other words, apart from professional
fees and other associated costs, the aim
should be to prevent, as far as possible,
any transaction taxes or other tax charges
crystallising on the transfer of shares and
assets.
To this end, one of the most important
angles to a corporate demerger is
preventing, principally where there are UKresident shareholders, a charge to income
tax on a distribution (in accordance with
the definition of a ‘distribution’ in Part 23
of CTA 2010). The tax consequences here
can be material and significant if a charge
to income tax cannot be avoided (as it
stands, a charge of up to 38.1% can arise
on the value of the assets to be demerged
or otherwise carved-out). This is why a
lot of emphasis is placed on so-called
‘statutory’ demergers which exempt this
charge to income tax where
various conditions are met
(also set out in Part 23 of
CTA 2010). Non-statutory
demergers, on the other
X
Y
hand, seek to simulate the
same outcome through
Co C
other means that seek to
‘switch-off’ income tax
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rules and force capital gains tax treatment
(e.g. through putting a company into
members voluntary liquidation or by
rebasing to create new consideration
through a capital reduction).
Employment-related securities is
often an after-thought when structuring
a demerger. Once again, the tax
consequences of overlooking certain key
employment-tax considerations can be very
costly, as this could give rise to income tax
charges of up to 45% on any value or benefit
derived by or conferred on employees,
broadly. The overall tax cost could be
higher if the shares in question are ‘readily
convertible assets’ (a detailed discussion of
what is and isn’t a ‘readily convertible asset’
in this context is outside the scope of this
article).
Capital gains tax considerations
are equally important. At stake, the
distributing or transferor company could
be subject to corporate tax on chargeable
gains at rates of up to 19% presently (and
ignoring other reliefs such as indexation
allowances and/or the substantial
shareholdings exemption, both of which
have been subject to change in rules
introduced last year) and up to 20% for the
individual shareholders that are subject to
the demerger transaction.
Finally, stamp tax (or stamp duty reserve
tax, as may be the case) and Stamp Duty
Land Tax (or the Scottish equivalent,
LBTT, as may be relevant) will also require
consideration (including its application
to investment funds or unit trusts (under
principles established in Save & Prosper
Securities Limited). The general rule of
thumb is that stamp taxes are unavoidable
in corporate ‘partition’ demergers (as
existing reliefs do not cater for these),
however, every effort would be required
to prevent stamp liabilities for ‘split’
demergers where there is, in substance, no
change of ownership.

Preventing any unexpected surprises or
liabilities

shareholders, lawyers, advisers, etc.) are
aware of the key deliverables and timelines.

Importance of HMRC clearance
HMRC clearance letters are very important
and obtaining relevant clearances is a
fundamental workstream in a demerger
transaction. Clearances can cover a
number of provisions in the Taxes Acts
which specifically provide for a clearance
mechanism (e.g. clearance to confirm
exempt distribution treatment under Part 23
of CTA 2010, clearances for reconstruction
provisions within Part 8 of CTA 2009, scheme
of reconstruction reliefs in TCGA 1992 and
so on, so called ‘statutory’ clearances),
clearances on certain areas of doubt on
the application of tax law and where there
is little or no guidance provided by HMRC
(or ‘non-statutory clearances’) and specific
stamp tax adjudications required from
HMRC (e.g. under section 75 or section 77 of
Finance Act 1986).
Whilst clearances are fundamentally
key in structuring transactions, it is the
author’s view that various workstreams
should precede the making of a clearance
application to HMRC and following the
agreement of terms (with the appropriate
addressees that will be placing reliance on
the advice given) such as i) conducting a
planning meeting, ii) drawing up a proforma
balance sheet, iii) carrying out duediligence on any precedent transactions or
reconstructions and iv) preparing either an
options paper, a tax report or memorandum,
(or both), exploring the options available
to meet set objectives and providing a
recommendation as to the most suitable way
forward.
This is extremely important not just in
ensuring the client is fully educated and
appraised of the proposed structure of
the transaction, but also to manage risk,
ensuring all material tax considerations
have been sufficiently rehearsed, identifying
any potential risk areas and ensuring all
parties to the transaction (e.g. the directors,

Scope of HMRC clearance
Statutory and non-statutory clearances
provided by HMRC are typically qualified
(sometimes quite heavily) such that HMRC
keep to scope and reserve their right to
revisit the transactions or arrangements in
question. Specifically, for most statutory
clearance applications (e.g. share exchange
reliefs, scheme of reconstruction reliefs,
transactions in securities clearances),
HMRC only provide clearance confirming
that they do not consider the transactions
or arrangements in question to have a tax
avoidance purpose. For example, in the
context of clearances under section 139(5) of
TCGA 1992, HMRC do not confirm whether all
the requisite conditions of that section have
been met (and thus no tax charge should
arise on the distributing or transferring
company in a demerger). Their clearance only
extends to the bona fides of the transactions
and/or arrangements in question and, this,
too, is based on the information provided
by the taxpayer and/or their advisers in
the clearance applications (working on the
assumption that every material detail or
consideration has been disclosed to HMRC in
the clearance application).
HMRC are known to challenge the validity
of a statutory clearance application where
it is not clear whether the transactions or
arrangements in question fall squarely within
the remit of the relief or exemption sought
(which provides for the statutory clearance
mechanism), however, this should not be
construed as HMRC agreeing that the the
relevant relief or exemption is in point.
The one exception to this is where HMRC’s
clearance, by virtue of the statutory provision
that provides for the making of a clearance,
extends to simply confirming whether
or not they consider the transactions
or arrangements to have an avoidance
purpose and confirms whether the requisite
conditions for relief or exemption have been
met (e.g. in the case of section 1092 of CTA
2010 providing advance confirmation that a
distribution would be exempt).
For the reasons above, HMRC clearances,
whilst critical, are not themselves conclusive

The following points set out certain
considerations typically encountered in the
course of a demerger and what can be done
to mitigate risks arising in the course of
advising clients on such transactions.
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on the tax analysis underpinning a demerger
transaction. The principal obligation remains
with the tax adviser or tax lawyer to ensure
that their opinions are robust and complete
(including the underlying analysis supporting
conclusions reached).
Accounting matters
Determining the accounting treatment of a
demerger transaction is pivotal in ensuring
no unexpected tax consequences arise as
a result of the transactions proposed. This
can range from establishing the correct
treatment of asset transfers and acquisitions,
ensuring appropriate disclosure is made
in the financial statements of the entities
involved in the transaction, identifying all
debit and credit items which may impact
the statement of comprehsive income of
the relevant companies, and identifying any
transactions which could be unlawful or
illegal from a corporate law perspective.
These considerations are best tackled by
including the auditors or the internal finance
team (or their advisers) of the companies
subject to the demerger in the project or
deal team and reviewing the balance sheet
and the tax computations of the relevant
companies subject to the transaction at the
beginning. Special care should be given to
transitional adjustments, any items brought
forward in the tax computations which may
be released or brought within the charge to
tax as a result of the demerger transaction,
and the management of deferred tax assets
and liabilities, to name a few material
considerations. Drawing up proforma
balance sheets for all relevant entities
within scope pre-transaction and illustrating
each step to implement the proposed
transaction can help prevent unexpected
outcomes.
Drafting legal documentation
Linked to the first point above on planning a
transaction is ensuring that an appropriate
team is identified and mobilised for the
purposes of implementing a demerger.
Although tax forms a key part in the various
workstreams, associated with implementing
a demerger, it is the author’s view that the
drafting of all legal documentation should
strictly be carried out by qualified solicitors.
For this reason, whilst it may be
acceptable, subject to appropriate skill,
experience and resource available, for tax
advisers to consider drafting minutes and
resolutions, often, in a demerger transaction,
there are various other documents required
which require drafting (e.g. asset purchase
agreements, novation or assignment deeds,
etc.) which should be drafted by lawyers.
Indeed where there are property transfers
and where property conveyancing is
required, this should be handled by suitably
experienced and qualified lawyers. This
involves additional cost and, for this reason,
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where tax advisers are putting forward
demerger proposals in front of their clients,
all expected costs involved should be made
clear to the client from the beginning.
Employment tax risks
As noted above, the impact of a demerger
on share awards held by employees,
including options and long-term incentive
plans, is often an area that is overlooked
when considering the impact of a demerger
transaction.
The terms of any share awards will need
to be reviewed to determine whether
they specify what happens to the award
on a demerger. However, the terms may
not expressly deal with a demerger and in
those circumstances it will be necessary
to consider how the demerger is being
structured and whether the employee is part
of the demerged business and whether any
other provisions of the award will apply. For
example, will the employee become a leaver
because they are part of the demerged
business and/or is a new holding company
being introduced?
Where employees already hold
shares, they will be able to participate in
the demerger with other shareholders,
although the impact of the demerger on any
performance conditions or hurdles applying
to the shares will need to be considered.
In addition to the tax consideration of
non-employee shareholders, it will also be
necessary to consider whether any income
tax liabilities may arise under Part 7 ITEPA

2003, for example where the shares are
restricted securities.
Where employees do not currently hold
shares, for example options of LTIP awards,
a key impact of the demerger is that those
awards can lose value unless action is taken.
Where shareholders receive distributions as
part of the demerger, the shares will reduce
in value and employees holding awards over
shares will now hold awards over shares
which have reduced in value whilst not
being entitled to the distribution as they are
not shareholders. In some cases it may be
possible to rely on variation of share capital
provisions in the terms of the awards but this
may not always be possible, particularly for
tax advantaged awards.
For these reasons, the impact of the
demerger on share awards should be
considered early in the process to determine
the impact on employee share awards.
Stamp adjudications
Stamp adjudication applications should not
be an after-thought and should be submitted
on a timely basis. Preparing an application for
stamp tax adjudication can take a significant
amount of time and effort and should be
given sufficient attention from the beginning.
One key area which must be given
detailed consideration is the application
of section 77 of Finance Act 1986 (which
is relevant where there is an insertion of a
New HoldCo in a group structure as part of
a demerger; typically required in a ‘section
110’ liquidations demerger where there is
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no desire to liquidate an existing trading
company or in a capital reductions demerger
to create ‘new consideration’). This relief,
also referred to as ‘new holding company’
relief, is far more restrictive than it is often
perceived to be and HMRC are known to
reject applications to claim this relief even in
trivial circumstances (e.g. where ‘subscriber’
shares issued on incorporation have not
been reflected in consideration shares issued
to provide for ‘mirroring’ shareholdings
pre and post insertion of a New HoldCo).
HMRC also take a very literal view on what
constitutes ‘shares’ and ‘share capital’ and
say in their manuals that the conditions of
section 77 are ‘stringent and [will be] strictly
enforced’.
Equal care and attention would be
required to ensure that there are no
‘disqualifying arrangements’ which could
block a claim under section 77 of Finance
Act 1986 and that the share exchange is not
being done as part of arrangements to effect
a subsequent change of ‘control’ (under
the recently introduced anti-avoidance
rules contained in section 77A of Finance
Act 1986, which, although aimed at pretakeover arrangements involving a foreign
New HoldCo, can also inadvertently apply to
demerger transactions).
Section 75 of Finance Act 1986 can
be equally important (depending on the
structure of the transaction and the form of
the demerger) and should be given the same
level of weight and attention.

for Transfer of a Going Concern (TOGC)
treatment for VAT purposes applies to
the proposed steps in the transaction
structure or whether there are any supplies
made which could attract VAT (potentially
irrecoverable, depending on the VAT
recovery status of the relevant entities
involved).

Transferring businesses
Schedule 5AA of TCGA 1992 setting out
the requisite conditions which would
need to be met to qualify as a ‘scheme
of reconstruction’ is a critical part of the
Taxes Acts when considering a demerger
transaction. One of the conditions (the
continuity of business requirement;
paragraph 4 of Schedule 5AA) is that the
‘effect of the restructuring is that…the
business or substantially the whole of the
business carried on’ by the original company
or original companies must be carried on
by a successor company or two or more
successor companies.
The meaning of ‘business’ for these
purposes specifically includes the holding of
shares in a controlled subsidiary (see para
4(3)). However, one would have to refer
to case law to establish what constitutes
a ‘business’ more widely. Once again, this
is an area that deserves more attention
and care in a demerger transaction.
Particular care is required where transfers
in the course of a demerger are made in
relation to assets which do not themselves
constitute a ‘business’ (e.g. high-value
‘stand-alone’ assets and intellectual
property, investments that are not
internally or externally managed, etc.).
Linked to this is whether the conditions

Tax advisers will be familiar with the
re-write of the degrouping charge rules
in Finance Act 2011 and how this has
impacted demerger transactions (indeed,
there are a number of de-grouping
related pitfalls that can be considered in
the context of a demerger transaction
covering de-grouping on shares and other
assets, intangible assets under the TCGA
1992 and the Part 8, CTA 2009 regimes
and SDLT de-grouping charges which
warrants an article in its own right).
Some will also be aware of the ongoing
consultation concerning reforms to the
de-grouping rules for Pt 8 intangibles.
The re-write of the SSE rules
introduced in FA 2017 will also have a
significant impact on demergers and
will increase the popularity of ‘direct’
statutory demergers. Diagram 3 is a
simple illustrative example of a direct
demerger which may be contemplated
following the recent rewrite of the SSE
rules.

House-keeping and elections
Finally, it is important to complete
transactions with a ‘bible’ of documents
that include the making of all relevant
elections (e.g. section 431, ITEPA 2003
elections, etc.), submissions of all relevant
notifications and forms to HMRC and
the compilation of final signed opinions,
clearance letters and other material
documentation.
For statutory ‘exempt’ demergers, a
return must be made to HMRC within 30
days of making an exempt distribution
(again, an often overlooked requirement).
The return must be made to an officer of
HMRC giving details of the distribution and
the reason why it is exempt. This return
must be made even if HMRC have provided
confirmation that a distribution is exempt.
Still on statutory demergers, care would also
be required to ensure that clients understand
how a ‘chargeable payment’ might arise and
in ensuring that this can be avoided, as far
as possible (for as long as five years from the
date of the exempt distribution).

What has changed?

Fact pattern
zz
HoldCo, TradeCo1 and TradeCo2 are
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all companies incorporated in England
and Wales and corporation tax resident
in the UK only. HoldCo owns 100%
of TradeCo1 and 5% of TradeCo2 and

DIAGRAM 3
X

Y
HoldCo

TradeCo1

TradeCo2

HoldCo is owned 50:50 by Mr X and
Mr Y
zz
Three years ago, HoldCo sold a 95%
interest in TradeCo2 to a large buyout
fund. Prior to that, HoldCo owned
100% of shares in TradeCo2 which it
held since the incorporation of the
company 15 years ago
zz
TradeCo1 and TradeCo2 are trading
companies and are members of a
trading group for tax purposes
zz
The shareholders of HoldCo would like
to issue share options to employees
employed by TradeCo1 and wish to
issue these options under the EMI
scheme (which means options cannot
be issued at TradeCo1-level, a company
under the control of HoldCo)
zz
However, there is no desire for
employees to share into the value of
TradeCo2 (or any complex drafting of
articles to be undertaken at HoldCo
level)
zz
Let us assume that the TradeCo 2’s
carrying value in HoldCo’s financial
statements is £2 million and HoldCo
has distributable reserves of c.£3
million

Solution
zz
In the past, SSE would not have been

available on a distribution in-specie
of TradeCo2 shares by HoldCo to X
and Y due to the ownership condition
under the substantial shareholding
requirement which would be failed by
HoldCo as it sold 95% of its shares in
TradeCo 2 three years ago
zz
However, the extension of the 24
month look-back would mean that a
distribution in-specie of TradeCo 2
shares to X and Y could benefit from
SSE. Therefore, provided the remaining
conditions set out in Part 23 of CTA
2010 is met, the demerger of TradeCo 2
could be implemented through a direct
demerger
zz
However, care would be required to
ensure that any future transaction
concerning TradeCo 1 does not fail
any of the general conditions of
section 1081 CTA 2010 and that any
future transaction does not meet the
conditions of a ‘chargeable payment’
contained within section 1088 of CTA
2010.
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Indirect Taxes
Annual Conference 2018
Save the date – Wednesday 3 October 2018
Full day conference at etc. venues, County Hall, Belvedere Road, London SE1 7PB

Topics to be discussed:
•

•

Making Tax Digital for VAT: Are you
ready? What must you do to be
compliant?
EU Action Plan: biggest prospective
VAT change since the Single Market?
Brexit: latest information on risks,
actions and opportunities.
•
•

•
•

Property & construction: Current
issues, domestic reverse charge.
C ase l aw u pd ate
ddi i n l u ec will e
c n i ed ne e e i e
e c n e ence e in
ic l

Look out for further details coming soon.

Commerce & Industry Group
Annual Conference
Managing business tax demands from Corporate Boards and Revenue Authorities

Wednesday 19 September 2018

I n partn ershi p w i th:

Freshfields Bruckhaus Deringer, Northcliffe House,
26-28 Tudor Street, London EC4Y 0BQ
Topics to include:
•

Ki n d l y hosted b y :

•

US eform an update and prac cal
overvie
•

Transfer pricing the latest developments
and prac ces
•

VAT casela update and revie of Brexit
transi on provisions
•

Taxa on of the digital economy ho to
make sense of unilateral ac on before an
interna onal consensus is reached

Tax isk a prac cal approach to Tax
S trateg y i mpact on B R R , C orporate
Criminal ence, ECD EU divergence,
increased Tax Audit ac vity
•

•

Employment tax in house considera ons
for Employment tax status, Termina on
payment changes, any concerns over PE
chan g es an d empl oy ee mob i l i ty , B rex i t
pl an n i n g
M ak i n g tax d i g i tal f or V AT – are y ou r
sy stems read y f or 1 Apri l 2 0 1 9?

Look out for further details coming soon.
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REASONABLE EXCUSE
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KEY POINTS
zz
What’s the issue?

A taxpayer may claim to have a
reasonable excuse and HMRC must
consider ‘special circumstances’ for the
late filing of an SA return.
zz
What does it mean to me?
The legislation may not have kept pace with
social awareness of mental health issues.
zz
What can I take away?
That the landscape is not static and that
a growing awareness of mental health
issues could and should affect attitudes
towards reasonable excuse.

Changing
winds

F

A 2009 Schedule 55, which came into
force on 6 April 2011, provides that
late filing penalties will automatically
apply for late returns for a wide range of
taxes and include an SA return under TMA
1970 s 8(1)(a).
In this article, I will examine the
legislation and recent tribunal cases
relating to what constitutes a ‘reasonable
excuse’ and how the ‘special reduction’
provisions in FA 2009 sch 55 Para 16 are
applied in respect of SA returns.
I will also examine any discernible
trends in what constitutes reasonable
excuse and special circumstances over
time and how the law might develop as we
become more aware of and sympathetic to
mental health issues.
I will only be looking at reasonable
excuse and special reduction here, but
acknowledge that this is part of the wider
landscape for Schedule 55 penalties, such
as late appeals, whether a human has to
make the assessment (Khan Properties Ltd
(TC6225)(2018)), or, if a notice to submit a
return had not been validly made, whether
a Schedule 55 penalty would arise in the
first place (D J Wood v HMRC [2018] UKFTT
0074 (TC).

The legislation

The penalties for late-filing of SA returns
are imposed by FA 2009 Sch 55. The
starting point is paragraph 3 of Schedule
55 which imposes a fixed £100 penalty if a
self-assessment return is submitted late.
There are progressive penalties when a
return is more than three months, more
than six months late and more than 12
months late.
Paragraph 23 of Schedule 55 contains a
defence of ‘reasonable excuse’ as shown
in box 1.
Paragraph 16 of Schedule 55 gives
HMRC power to reduce penalties owing to
the presence of ‘special circumstances’ as
shown in box 2.

Michael Steed looks at the shifting landscape regarding
mental health awareness and asks if there are any
discernible trends in tribunal decisions, pressure from
the media, or HMRC policy as to what constitutes
a ‘reasonable excuse’
VAT case (The Clean Car Co Ltd v C&E
Commissioners [1991] VATTR 234) to set
out the criteria for a reasonable excuse
in direct tax cases:
The judge said: ‘The test of whether
or not there is a reasonable excuse is an
objective one. In my judgment it is an
objective test in this sense. One must
ask oneself: was what the taxpayer did
a reasonable thing for a responsible
trader conscious of and intending to
comply with his obligations regarding
tax, but having the experience and other
relevant attributes of the taxpayer and
placed in the situation that the taxpayer
found himself at the relevant time, a
reasonable thing to do?’
In the First-tier Tribunal case of Nigel
Barrett [2015] UKFTT0329 (a case on
late filing penalties under the CIS), the
Judge held: ‘The test of reasonable

How have the courts interpreted a
reasonable excuse?
Tribunals have consistently used a
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excuse involves the application of
an impersonal, and objective, legal
standard to a particular set of facts and
circumstances. The test is to determine
what a reasonable taxpayer in the
position of the taxpayer would have done
in those circumstances, and by reference
to that test to determine whether the
conduct of the taxpayer can be regarded
as conforming to that standard.’

Blame the accountant: some
recent cases

The legislation is clear that reliance on
another to complete a task does not
normally constitute a reasonable excuse.
The Tribunals generally consider that
where an appellant has appointed an
agent to act on his behalf then if that
agent for some reason fails in his duties
for there to be a reasonable excuse an

PROFILE
Name Michael Steed
Position Head of Tax
Company BPP Professional Development
Tel 020 3122 0103
Email MichaelSteed@BPP.com
Profile Michael is Head of Tax at BPP Professional Development.
He is a Past President and Co-Chair of the ATT’s Technical Steering Group.
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accountant and phoning HMRC, so that
was accepted as a reasonable excuse.

HMRC’S POLICY POSITION
What HMRC accepts as a reasonable
excuse on the Gov.uk website
‘A reasonable excuse is something that
stopped you meeting a tax obligation that
you took reasonable care to meet, for
example:
zz
your partner or another close relative
died shortly before the tax return or
payment deadline
zz
you had an unexpected stay in hospital
that prevented you from dealing with
your tax affairs
zz
you had a serious or life-threatening
illness
zz
your computer or software failed just
before or while you were preparing
your online return
zz
service issues with HM Revenue and
Customs (HMRC) online services
zz
a fire, flood or theft prevented you
appellant has to be able to demonstrate
that he was diligent in his supervision of
the agent he appointed.
You sometimes hear of an
accountant’s service that is poor, but this
may not be enough to avert a late-filing
penalty unless the taxpayer has actively
supervised the accountant, or at least
contacted HMRC to explain the problem,
(and HMRC may have accepted estimated
returns (see Christopher Burke Murray
[2018] UKFTT 0100 (TC)).
Let’s look at a recent tribunal case
where a taxpayer relied on an accountant
and the accountant negligently failed to
submit the return (Deividas Krzeveckij
v HMRC ([2018] UKFTT 0094 (TC)).
In this case, HMRC said that where a
taxpayer relies on any other person to do
anything, that is not a reasonable excuse
unless he took reasonable care to avoid
the failure.
The Tribunal found that he did place
complete reliance on his agent to
complete and submit his returns on his
behalf. He accepted entirely that he did
not have the knowledge or expertise
to do this himself and had therefore
appointed the agent to do the returns
for him.
The taxpayer was relying on his agent
as a professional adviser, rather than
as a mere functionary, as those terms
were distinguished in Elizabeth Mariner
v HMRC ([2013] UKFTT 657 (TC)). On
the question of whether he had taken
reasonable care to avoid the failure,
HMRC submitted that, because there had
been penalties incurred for late filing
in previous years, he should have put
appropriate procedures in place to make
sure that his obligations in relation to his
tax compliance have been met.
The Tribunal accepted that it is not
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from completing your tax return

zz
postal delays that you couldn’t have

Special reduction

predicted
zz
delays related to a disability you have
zz
You must send your return or payment
as soon as possible after your
reasonable excuse is resolved.
What won’t count as a reasonable excuse

zz
The following won’t be accepted as a
reasonable excuse:

zz
you relied on someone else to send
your return and they didn’t

zz
your cheque bounced or payment

failed because you didn’t have enough
money
zz
you found the HMRC online system too
difficult to use
zz
you didn’t get a reminder from HMRC
zz
you made a mistake on your tax return’
sufficient for a taxpayer simply to
appoint an agent and wash his hands of
all matters relating to his tax returns.
However, the Tribunal found that
the taxpayer had appointed an agent,
submitted the necessary information to
her in ample time to meet the deadlines
and, crucially, contacted her to check
that she had received the information
and had submitted the return and
received confirmation in response that
she had submitted the return (by text).
The Judge held that while an exchange
of text messages may not be the most
common way to deal with an accountant,
it was clearly the way in which Mr
Krzeveckij corresponded with his agent
and it showed sufficient evidence that
he had taken reasonable care to avoid
the failure to submit the return, so his
appeal was allowed.
In Robin MacInnes [2018] UKFTT 0044
(TC), an ice cream salesman who knew
nothing about self-assessment instructed
an accountant in respect of his affairs
and who, despite assurances, didn’t file
returns on time. The Tribunal accepted
that Mr MacInnes kept contacting the

In Raul Daniel Garcia [2018] UKFTT
0088 (TC), the taxpayer did not raise
an argument relating to ‘special
circumstances’. Nonetheless, the
Tribunal observed that it must consider
whether HMRC should have made a
special reduction because of special
circumstances within paragraph 16 of
Schedule 55.
A special circumstance is generally
taken to mean something exceptional,
abnormal or unusual. The Tribunal’s
jurisdiction in this context is limited by
paragraph 22 to circumstances where
it considers HMRC’s decision in respect
of the application of paragraph 16 was
flawed when considered in the light
of the principles applicable in judicial
review proceedings.
In Garcia it was not apparent from
the letters sent or the submissions made
that HMRC made any decision at all on
special circumstances, which failure was,
in itself, a flawed decision.
Where there is such a flawed decision,
the Tribunal is able to substitute for
HMRC’s decision another decision that
HMRC had power to make.
In the Garcia case, the Tribunal
nevertheless found that none of the
information presented by the taxpayer
represented a special circumstance
different from the reasonable excuse that
the Tribunal had found.
Therefore the decision it substituted
was that there were no special
circumstances that would give rise to a
penalty reduction.

Developments in mental health
awareness

Even if a reasonable excuse is
established, the taxpayer must file
without unreasonable delay once the
excuse has ceased. For example, if illness
prevented them from filing on time,
they must file as soon as reasonably

BOX 1: SCH 55 PARA 23
1. Liability to a penalty under any
paragraph of this Schedule does
not arise in relation to a failure to
make a return if P satisfies HMRC
or (on appeal) the First-tier Tribunal
or Upper Tribunal that there is a
reasonable excuse for the failure.
2. For the purposes of sub-paragraph
(1)—
(a) an insufficiency of funds is not a
reasonable excuse, unless attributable

to events outside P’s control,
(b) where P relies on any other person to
do anything, that is not a reasonable
excuse unless P took reasonable care
to avoid the failure, and
(c) where P had a reasonable excuse for
the failure but the excuse has ceased,
P is to be treated as having continued
to have the excuse if the failure is
remedied without unreasonable delay
after the excuse ceased. ‘
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practicable when they recover from their
illness.
There have been significant strides
in awareness of mental health issues in
recent years and this begs the question
of whether HMRC would accept mental
illness as a reasonable excuse.
Let’s be more specific: suppose you
had a long-term mental health issue.
Would that constitute a reasonable
excuse?
On the basis of HMRC’s stated
position that’s a no, on the basis that a
reasonable excuse cannot be an enduring
issue; it’s something that happens all of
a sudden.
But what if a former soldier started
to develop PTSD – a common condition?
That’s very likely, in my view, to be
accepted as a reasonable excuse.
Additionally, royal interest in the
condition and sustained media coverage
has put it in the spotlight. However, it’s
much less clear if the condition is chronic
but comes in waves.
Would HMRC accept that this
would constitute a reasonable excuse
on successive occasions? Certainly
depression affects different people in
different ways and it would arguably
be unfair if HMRC were to stand on its
traditional position that a reasonable
taxpayer would take steps to deal with
the issue that gave rise to a reasonable
excuse in the first place and this, in my
view, is the problem.
Mental health is not like physical
health, so a taxpayer’s ability to deal
with the issue may of itself be impaired
to the point where that person is
incapable of making any rational decision

BOX 2: SCH 55 PARA 16
1) If HMRC think it right because of special
circumstances, they may reduce a penalty
under any paragraph of this Schedule.
2) In sub-paragraph (1) ‘special
circumstances’ does not include—
(a) ability to pay, or
(b) the fact that a potential loss of
revenue from one taxpayer is balanced by
a potential over-payment by another.
3) In sub-paragraph (1) the reference to
reducing a penalty includes a reference
to—
(a) staying a penalty, and
(b) agreeing a compromise in relation to
proceedings for a penalty..
Paragraph 20 of Schedule 55 gives a
taxpayer a right of appeal to the Tribunal and
paragraph 22 of Schedule 55 sets out the
scope of the Tribunal’s jurisdiction on such
an appeal.
In particular, the Tribunal has only a
limited jurisdiction on the question of
‘special circumstances’ as set out below:
1) On an appeal under paragraph 20(1) that
for extended periods of time.
But even if HMRC would not accept a
reasonable excuse, there is considerable
scope in the special reduction provisions
which arguably go well beyond the
reasonable excuse provisions.
So, for example if HMRC had been
told of a taxpayer that needed enhanced
support because of mental health
issues, then failing to reflect upon this
before imposing penalties would be
a flawed decision within Para 16 and

is notified to the tribunal, the tribunal
may affirm or cancel HMRC’s decision.
2) On an appeal under paragraph 20(2) that
is notified to the tribunal, the tribunal
may—
(a) affirm HMRC’s decision, or
(b) substitute for HMRC’s decision
another decision that HMRC had power
to make.
3) If the tribunal substitutes its decision
for HMRC’s, the tribunal may rely on
paragraph 16—
(a) to the same extent as HMRC (which
may mean applying the same percentage
reduction as HMRC to a different starting
point), or
(b) to a different extent, but only if the
tribunal thinks that HMRC’s decision in
respect of the application of paragraph 16
was flawed.
4) In sub-paragraph (3)(b) ‘flawed’ means
flawed when considered in the light of
the principles applicable in proceedings
for judicial review.’
would allow the Tribunal to consider the
circumstances themselves.

Conclusion

Reasonable excuse will not go away. The
Tribunal judges deal with scores of cases
every year and many of them fall within
a predictable pattern. But mental health
appears to be a growing problem in our
world and our legislation and judiciary
will increasingly be called upon to deal
with it.
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Checking
the power
Ross Birkbeck considers the effect of recent
cases on Accelerated Payment Notices
KEY POINTS
zz
What is the issue?

The recent Court of Appeal decision in R(Rowe and others) v
HMRC considered the conditions under which HMRC can issue
APNs.
zz
What does it mean to me?
The APN scheme gives HMRC substantial powers to demand a
taxpayer’s money before any legal determination that it is due.
HMRC had taken a hard line on the matter, insisting that when
a DOTAS registered scheme was involved there was virtually no
procedural limitation on this power.
zz
What can I take away?
The Court has substantially raised the bar that HMRC must meet
before demanding payment of disputed tax up front. It will still
be hard to resist an APN, but HMRC will no longer be able to be
quite so dismissive of an attempt to do so.

T

he Court of Appeal’s decision in R (on
the application of Rowe and Others)
v HMRC [2017] EWCA Civ 2105 finally
offers some reassurance that the Revenue
does not have completely free rein to
demand a taxpayer’s money before a dispute
is resolved.
The taxpayer has spent a few years
wondering if there was anything they could
do. Since the Finance Act 2014 introduced
the Accelerated Payment Notice (APN)
scheme the Revenue has been able to
demand, when certain conditions are met,
the payment of disputed tax up front. The
measures have often been called draconian
on the basis that they appear to allow the
government to demand payment in the
absence of any legal determination that the
payment is due.
Unsurprisingly the legislation was quickly
challenged in court, where arguments
were put that its application breaches
fundamental principles of natural justice
and human rights. Nonetheless, in 2015
and 2016, numerous High Court decisions
have stated that the Revenue’s powers to

issue APN’s were limited only by the express
provisions of the scheme. It appeared that
there was very little the taxpayer could do in
the face of a notice.
Inevitably the issue has made its way to
the Court of Appeal, which on 12 December
2017 handed down judgement in the joined
appeal from the cases of Rowe and Vital Nut.
Although the appeals were dismissed, the
Court importantly rejected some significant
aspects of the High Court’s interpretation of
the APN scheme. It confirmed that officers
of the Revenue have to show that any
notices issued are properly considered and
reasonable, and that the taxpayer must be
given a meaningful opportunity to make
representations before the notices are
issued.
For the first time this establishes that
taxpayers’ rights go beyond the strict
wording of the statutory scheme.

The APN regime

The stated aim of the APN regime, and its
sibling the PPN (Partner Payment Notice)
regime (which was actually the legislation
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in issue in Rowe) is to counter the economic
advantage to taxpayers who take part in
tax schemes that are later determined to
fail. Absent the regime, a taxpayer mostly
has the right to postpone paying disputed
tax. So even in appeals that HMRC go on
to win (some 80% of cases in 2010 to 2013
according to the Budget 2014: policy costings
(March 2014, HM Treasury) report), they
could gain a cash flow advantage from
withholding tax during the often lengthy
process of appeal to the First Tier Tribunal.
By issuing an APN the Revenue can
demand that the cash is paid up front.
Crucially, there is no right of appeal against
it being so, and there are penalties for late
payment. So where the gateway conditions
are satisfied the taxpayer is firmly in the
Revenue’s hands.
The shifting of the financial burden in a
dispute is not unique to the APN scheme.
It is also seen, for example, in the interim
payment, injunction, and security for costs
regimes in CPR 25, all of which have the
effect of saying to one of the parties in a
dispute something along the lines of ‘sorry,
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even though this case hasn’t been proved
against you, in the interests of balancing the
prejudice to both parties you will have to pay
this money now – don’t worry we’ll make it
up to you when the case is resolved.’
Those regimes, however, are based
on very broad criteria for the exercise of
judicial discretion and a consideration of
all the circumstances. And they are applied
by the court, a neutral third party to the
dispute. The APN system, on the other hand,
appears to not only set a very low bar for the
payment on account – a box ticking exercise,
really – but to put the decision into the hands
of one of the parties to the dispute: HMRC
themselves.
And the Revenue clearly consider DOTAS
registered schemes to be low hanging fruit
when it comes to APNs. As the Court of
Appeal noted in Rowe, HMRC took a policy
decision to issue APNs/PPNs in all cases
where the taxpayers had implemented a
scheme on the DOTAS list. Given that the
DOTAS regime was deliberately drafted
widely to require disclosure it is not
obviously an appropriate gatekeeper to
powers targeting avoidance. At the heart
of Rowe was a dispute as to whether such
an un-questioning attitude by HMRC to the
correlation between DOTAS and APNs was
acceptable.

Rowe and Vital Nut

Rowe and Vital Nut were both lead
cases, and in both APNs were issued on
the back of DOTAS disclosures. Rowe
involved film production investments that
produced large losses in the first year,
which could then be written off against
other tax liabilities. Vital Nut considered
corporations who had claimed for a
deduction in corporation tax in relation
to employer financed retirement benefit
schemes.
Both claimants sought judicial review
of the decisions to issue the notices. The
decision of Mrs Justice Simler in Rowe
was handed down in July 2015, dismissing
the claims. In July the following year Mr
Justice Charles followed suit, and Simler
J’s judgment, in Vital Nut. The claimants
appealed.

In the Court of Appeal

In the joined appeals the Appellants between
them argued essentially (as they had below)
that HMRC should not be allowed to issue
APNs/PPNs as a formality, nor in relation
to schemes entered before the legislation
came into effect; that issuing APN’s was a
substantive interference with their rights
and that the Revenue could not make such
a determination without good grounds;
and that the Revenue’s powers under the
APN/PPN scheme needed to be interpreted
restrictively as otherwise the provisions
themselves were a breach of the claimant’s
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right to justice.
The meat of the decision therefore
concerned the interpretation of
the provisions in regard to (i) their
retrospectivity, (ii) the triggers activating the
Revenue’s power to issue notices, and (iii)
the exercise of the Revenue’s discretion in
applying that power.

Purpose, interpretation, and
retrospectivity

Looking at the essence of the legislation
itself, Lady Justice Arden concluded
emphatically that its purpose is not only
to deter avoidance but also to shift the
balance of power in tax disputes and deter
taxpayers from dragging out disputes
(despite it often being HMRC who do the
dragging, as Charles J accepted it was in
Vital Nut). Accordingly, it was not outside
of the purpose of the legislation to effect
schemes entered into before the legislation
was passed. However it would be outside the
purpose of the legislation – and an abuse of
power – if HMRC were to use APNs/PPNs as
an alternative to properly pursuing enquiries
because they don’t have the resources, time
or inclination to properly deal with a dispute
(see para 55).

Grounds for issuing

In Vital Nut, in the High Court, Charles J had
found that when issuing an APN the officer
had to conclude that he was not satisfied
that the scheme was effective. At the appeal,
the Revenue adopted this position, arguing
that no positive view of the effectiveness
of the scheme was required, and that their
admitted procedure of issuing notices to all
taxpayers engaged in a DOTAS registered
scheme unless there was a ‘slam dunk’ case
against doing so was legitimate.
The appellants argued that such a test
reversed the burden of proof against the
taxpayer, and that in order to issue an APN or
PPN the Revenue needed a positive case for
doing so.
Arden LJ agreed, concluding that the
Charles J’s test was ‘more generous to
the revenue than the statutory language
permits’ and that the designated officer must
be ‘positively satisfied on the information
that he then has that the scheme is not
effective’ (para 62). As a result there must
be a determination of the effectiveness of
a scheme, based on evidence possessed by
the Revenue, before an APN or PPN can be
issued. Lord Justice McCombe concurred:
there is a ‘requirement for the designated
officer to be positively satisfied that the
scheme under consideration is not effective
in the manner claimed by the taxpayer’ (para
220).
Unfortunately for the taxpayers, the Court
went on to decide that HMRC do in fact
take sufficient steps to satisfy themselves
of the ineffectiveness of any scheme before

proceeding to issue APNs/PPNs. Arden LJ
accepted that the multi-stage process which
HMRC used to decide if a notice should be
issued was sufficient and noted that there
was no suggestion that it was not followed
in this instance. Accordingly, she found that
HMRC had formed a sufficiently positive view
of the scheme.
But whilst the Appellants were not
successful on the facts, this new statement
of the obligation on the Revenue, requiring
them to form a positive view of the
underlying case, is a substantive raising
of the bar for issuing APNs. There now
appears to be an opportunity to dispute
the issuing of an APN if the multi-stage test
is not substantively followed, or a positive
conclusion that the scheme in question was
ineffective is not reached.

Breach of natural justice

The Appellants also attacked the APN and
PPN legislation on the grounds that it did not
offer the taxpayer a chance to satisfy the
designated officer as to the case being made
against them, and was therefore a breach of
the principles of natural justice. The existence
of such a right (to fair trial) was not denied.
The issue in dispute was the precise content
of that right in the context of APNs and PPNs:
was the taxpayer denied a real chance to
argue that their scheme was effective (and so
no notice should be issued)?
In the High Court in Rowe, Simler J
appeared to endorse the Revenue’s practice
of only considering representations from the
receivers of APNs that addressed either the
issue of whether or not one of the gateway
conditions for issuing a notice is met or the
amount requested for payment.
Arden LJ disagreed. She concluded that
there was a right to make representations
regarding the effectiveness of the underlying
scheme, and a right to know the grounds on
which the taxpayer was considered liable (see
para 111). Again she declined to decide that
those rights were breached in this instance,
since the taxpayers in fact knew the basis of
their liability.
Nonetheless, this is potentially a highly
important gloss on the legislation: it indicates
that the Revenue has an obligation to engage
fairly with a taxpayer regarding its case for
issuing an APN before it does so, and that
it will not be able to ignore submissions
as to the broader case. Taken to its logical
conclusion this could make treating APNs as
a formality for DOTAS schemes a thing of the
past, at least for proactive taxpayers willing
to contend the issue by making substantive
representations.

Human rights

Although McCombe LJ’s consideration of the
ECHR issues is lengthy his conclusions are
short: the APN/PPN regime is a proportionate
interference with a taxpayer’s property, it is
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sufficiently clear, accessible and foreseeable
in effect, and the reliance on the officer of
the Revenue’s discretion does not render
the scheme arbitrary (even if, in accordance
with Arden LJ’s conclusions, the application
of that discretion in any particular case does
so).
Similarly, the Revenue were correct in
their contention that the availability of a
procedure for the making of representations
against the issue of notices, backed by
judicial review of any decision made, is
sufficient to satisfy the requirements of ECHR
Article 6.
So the Court was (unsurprisingly) not
prepared to undermine the legitimacy of the
legislation itself.

The designated officer

A final point dealt with by McCombe LJ
related to the effect of an officer failing to
reach a view of whether or not the scheme
was effective. In Vital Nut, it was found that
this was the case: the officer handling the
dispute could not confidently be said to ‘have
reached the required independent view’ that
the scheme had failed. It might be assumed,
therefore, that the APN was not properly
issued.
Unfortunately for the Appellants, the
2015 amendment to s 31 of the Senior Courts
Act 1981 came to the rescue of the Revenue.
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Relying on subsection (2A), McCombe LJ
considered that, if the designated officer had
acted properly he would have come to the
same conclusion. So this ground of appeal
too was dismissed.
This point highlights the danger for
the taxpayer of relying on the failures of
individuals at HMRC as a defence against
their conclusions when bringing a case in
judicial review (although note that s31 does
not apply to the tax tribunals).

Conclusions

Whilst not the outcome the Appellants were
hoping for, or a repudiation of the APN/
PPN scheme itself, the Court of Appeal has
supplemented the statutory scheme in a
way that means HMRC must meet further
conditions when issuing an APN/PPN. Most
particularly, in addition to the express

statutory requirements, the Revenue must:

zz
come to a conclusion, on the information

available to HMRC, that the scheme in
question is likely to be ineffective;
zz
consider representations, if made,
regarding the substantive tax position of
the taxpayer;
zz
not use APNs or PPNs as a replacement to
making a proper assessment of tax due.
Although those conditions were met
(or would have been) in these appeals, it
by no means follows that this will be the
case in relation to every APN. Where there
is a suggestion that the Revenue has not
properly considered the scheme in question,
has ignored information provided, or has
not followed its own processes properly,
taxpayers have a right to require them do
so. This may seem small comfort, but is
significant nonetheless.
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MAKING TAX DIGITAL

KEY POINTS
zz
What is the issue?

There have been many changes to
the Making Tax Digital for Business
proposals over the past 12 months or so
which are not all widely known. There
are also several areas where rules have
yet to be finalised.
zz
What does it mean for me?
Clients need to be aware of what affects
them and when so they know what
changes they need to make to be MTD
compliant, possibly before April 2019.
Practitioners need to consider what
additional support clients may need and
how they can provide this.
zz
What can I take away?
The revised timeframe means that the
immediate priority is getting clients with
turnover above the VAT threshold ready
for the implementation of the MTD for
VAT regime in April 2019. Other clients
should also be encouraged to prepare
for MTD more generally.

Finding
the way

Sharron West provides an
update on how MTD will affect
small and micro businesses

The current timetable

The original ‘go live’ date of April 2018 for
MTD for Business was abandoned in July
2017 when HMRC succumbed to pressure
exerted from all quarters over the unrealistic
timescale they were working towards. As
small scale pilots of the MTD regime were
nowhere near ready to be scaled up to any
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any practitioners will have typical
self-employed sole trader and
partnership clients who rely mainly
on their own skills to generate income for
their business. Often they are not looking
to expand to become much larger business
entities, but are profitable enough to
sustain their lifestyle. These would perhaps
be individual consultants, tradespeople,
retailers, restauranteurs or combinations of
family members such as husband and wife,
father and son, running the family business.
When Making Tax Digital for Business
was first announced, these clients were
the types of businesses HMRC had in mind
when developing the new regime but there
have been many changes since the original
proposals were put forward, not least the
swift rebranding of the project from ‘Making
Tax Easier’ to ‘Making Tax Digital (MTD)’.
The fundamental principles of Making Tax
Digital for Business are that business records
must be kept in digital form unless exempt,
quarterly updates must be submitted to
HMRC to report business income and
expenses, and an annual End of Year
submission must be made with final accounts
information and details of other taxable
income.
This article looks at where we are now
on the Making Tax Digital road for small
businesses and identifies key areas where the
rules are still to be finalised.

sizeable numbers at that time and there was
no time to pilot a complete MTD ‘cycle’ by
then, most outside of HMRC considered this
deferral to be absolutely necessary.
Businesses with turnover below the
VAT threshold had already been deferred
from joining MTD by 12 months to April
2019 following an announcement in the
March 2017 Budget, but the statement by
Mel Stride MP, Financial Secretary to the
Treasury, in July 2017 confirmed that digital
recordkeeping would only be required for
those with turnover above the VAT threshold
from April 2019 and then only for VAT
purposes. The requirement for compulsory
digital record keeping more generally and
the submission of quarterly updates is now in
abeyance until at least 2020.

Making Tax Digital for VAT

This shift in the immediate focus of the
digital programme towards VAT registered
businesses still has the potential to affect
many small business clients. There are many
businesses who may be VAT registered due
to the level of their turnover but nonetheless
may only make relatively modest profits due
to significant expenditure on supplies and
sometimes payroll costs. But the planned
introduction of MTD for VAT in April 2019

means the timeframe is once again very tight
for software to be developed and tested and
for businesses to get fully prepared.

Software and spreadsheets

One of the main concerns is the transition
for many small businesses to software
which is compliant with the MTD for VAT
requirements. As the majority of VAT
registered businesses submit their VAT
returns via HMRC’s online portal, they will
have to be prepared to adopt new methods
of dealing with their quarterly VAT returns
from April 2019 as the online portal will no
longer be available to them. HMRC want
businesses to use commercial software
which enables them to keep their business
records digitally and also allows them to file
their VAT returns from within the software
itself, so the information is transmitted
directly to HMRC without being subject to
any extraneous intervention and therefore
potential error.
However, HMRC have accepted that many
businesses use spreadsheets as their main
recordkeeping tool. This is particularly the
case for smaller businesses where there
may be limited digital expertise within the
business itself, or where the simple nature
of the bookkeeping entries means it is not
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necessary to use more complex accounting
software. It is also anticipated that many
less sophisticated businesses who have
historically kept adequate business records
based on till rolls and supplier invoices, and
recording data in handwritten cash books,
may be persuaded to digitise their records
by moving to a spreadsheet-based system,
as a transition to formal accounting software
could be a step too far.
HMRC has confirmed spreadsheets
constitute digital records, and so with this in
mind, HMRC is proposing that some kind of
Application Program Interface (API) enabled
spreadsheets and/or bridging software
is developed to enable VAT returns to be
filed from the spreadsheet records. HMRC
made it clear from the outset of the MTD
project that they would not be producing
any MTD compliant software themselves,
and therefore development of commercial
software to meet the requirements of
digital recordkeeping for MTD for Business
generally has been under way for some time.
Incorporating a VAT filing feature which is
MTD compliant in these products where
there is not such a feature already is unlikely
to be too difficult, however, to develop from
scratch a new product such as an API enabled
spreadsheet and/or bridging software of
some kind in such a short period of time and
to thoroughly test it is challenging to say the
least. This assumes software developers see
a business opportunity for such software and
are happy to invest resources into it.
So business clients who are not currently
using any formal accounting software to
keep their records must decide whether
to take the plunge – and financial hit – and
invest in compliant software and associated
training, or hang on and see whether HMRC’s
proposals mean that spreadsheet-based
products emerge onto the market which are
affordable and make digital recordkeeping
and quarterly VAT filing manageable for the
less digitally capable. But time is ticking on to
decide on a new or modified record keeping
system, and get it up and running (smoothly)
by April 2019.
HMRC are requiring the software
companies to produce basic software that is
generally MTD compliant at no cost as part of
their terms of collaboration agreement. This
must be suitable for use by a business which
is not VAT registered and does not have any
employees. There is no requirement for
free software to be produced which is MTD
for VAT compliant and so all VAT registered
businesses with turnover above the VAT
threshold will be compelled to incur the
additional investment in software – and
maybe hardware for some, where paperbased records or old equipment have been
previously used.

Start date

The Value Added Tax (Amendments)
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Regulations 2018 were laid on 28 February
2018, just 21 days after the end of the
consultation period relating to the draft
regulations. They confirm the start date from
which a business must submit VAT returns
under the new regime will be the first VAT
quarter beginning on or after 1 April 2019.
This is despite pressure from the professional
bodies and others for it to be effective from
the first accounting period beginning on or
after 1 April 2019.
It must be remembered that MTD
for VAT is only mandatory for businesses
with turnover above the VAT registration
limit. Therefore those who are voluntarily
registered can choose to comply with MTD
for VAT but do not have to do so. They
should be able to continue filing online
returns via the HMRC portal at least in the
short term. Once the VAT threshold for
compulsory registration is reached, MTD for
VAT becomes mandatory for the business,
regardless of the level of turnover in the
future.

VAT regime were due to commence in April
2018. Hopefully HMRC will be able to recruit
volunteer businesses into the pilots quickly,
and sufficient versions of the software will
be available to make the pilots worthwhile,
as this start date only leaves a 12 month
window for the testing.

Testing the new regime

It is evident that there is a lot for the small
business to have to contend with in order to
comply with MTD over the coming months
and years, but unfortunately there is still a
lot of detail to be finalised in a very limited
amount of time. As more legislation and
regulations are passed by Parliament, more
of the ‘fine print’ of the MTD regime will
become clearer and we can then help clients
navigate their way through the MTD maze
accordingly.

Pilots of MTD for Business have been under
way for some time now, initially with just
a handful of businesses. More businesses
have gradually volunteered to join the
pilots but they are still on a relatively small
scale. They are of course dependent on
the software companies having their MTD
compatible software ready, and so the
main group making up the test population
initially were customers of the software
companies, so those who are already digitally
capable to a significant degree. The record
keeping aspects and the submission of
quarterly updates are all forming part of the
pilot programme. HMRC will be gradually
widening the scope of the pilots so the
system can be tested for all potential user
groups and tweaked as necessary. HMRC
plan to use the findings from the pilots to
inform them as to the kind of support and
assistance businesses will need from them in
due course to enable compliance with their
MTD duties. Unfortunately to date there has
been very little feedback from HMRC as to
how the pilots are going.
We understand that pilots of the MTD for
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The digitally exempt and digitally
excluded

Where annual business turnover is below
£10,000 none of the MTD provisions will
apply. It will also be possible to apply
for exemption from MTD due to being
digitally excluded,that is where it is not
reasonably practicable to comply with digital
obligations on such grounds as disability, age,
remoteness of location etc. The procedure
for applying for exemption has not yet been
confirmed but the regulations indicate it
will be a system where exemption requires
explicit approval from HMRC and will not be
a self-certifying process.

Conclusion

FURTHER INFORMATION
For more resources on helping small
business deal with MTD, please visit the
CIOT’s website at https://www.tax.org.
uk/policy-and-technical/making-taxdigital, and LITRG’s website at https://
www.litrg.org.uk/tax-guides/selfemployment/how-do-i-pay-tax-selfemployed-income.
For a practitioner’s experience of
helping to prepare clients for the shift
to MTD, see Dale Simpson’s article, ‘The
silver lining in the Cloud’ in the February
2018 issue of Tax Adviser.
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CRYPTOCURRENCIES

KEY POINTS
zz
What is the issue?

It is believed that cryptocurrencies are
being used as a means to evade taxes,
partly due to their portability but also
because they are largely untraceable
zz
What does it mean to me?
There is a view that cryptocurrencies
are anonymous, but this is not entirely
correct. It is possible to trace a specific
transaction but the problem HMRC
may face is tracing who controls the
(virtual) ‘wallets’ that are used to store
cryptocurrencies
zz
What can I take away?
It seems likely that HMRC will soon
need to apply the best of its brains to
analysing the risks and deciding upon
a response – which is likely to involve
a new tax code to address the issues
raised by a digital society.

Cryptocurrency –
the future of e-vasion?

I

f you don’t know what Bitcoins are, you
can take comfort from the fact that you
are not alone. In the UK, the fourth top
‘what is…’ Google search in 2017 was ‘what
is Bitcoin’ – and it was also the second
most searched topic in Google’s ‘news’
section. The UK population is becoming
more interested in cryptocurrencies,
and as tax advisers, it is important to
understand how money, commodities and
currencies are evolving today.
Government and Regulatory bodies,
such as HMRC, are already responding
and adapting to this trend. For example,
when it asks taxpayers for a Statement
of Worldwide Assets and Liabilities,
the form now asks for disclosure of an
individual’s Bitcoin ownership under the
‘Cash’ heading (although whether it even
constitutes ‘cash’ may be a different
question altogether, which we discuss
below).
But if you have been following
the news lately, you’ll be aware
that the value of Bitcoin and other
cryptocurrencies can be subject to
dramatic changes in fairly short periods.
For example, the value of Bitcoin ranged
from $16,660 overnight to $13,482
all in the space of a day. In terms of a
Statement of Worldwide Assets and
Liabilities, unlike with cash, HMRC would
be faced with a great deal of uncertainty
as to precisely how much of an asset
the taxpayer actually has both on the
date of the statement and at the point
in time the taxpayer may need to realise
their Bitcoins to pay the tax liabilities
due. This demonstrates one of the
practical difficulties of incorporating
cryptocurrencies into the current tax
framework. As this article will discuss,
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New
horizons

Jon Claypole and Ezra Dulberg highlight the many
challenges in store for the taxation of cryptocurrencies
the tax consequences of dealing with
cryptocurrencies need to be considered
and ambiguities clarified because it looks
as if cryptocurrencies are here to stay.
The authors make no apologies for
the lack of any solution in this article.
Its intention is to highlight the issues
they see and encourage HMRC and the
Government to provide clarity as soon as
possible.

Tax evasion?

As well as investors, it seems that
tax authorities across the world
are becoming very interested in
cryptocurrencies – but why is that? It is
believed that cryptocurrencies are being
used as a means to evade taxes, partly
due to their portability but also because
they are largely untraceable. In January
2017 an international conference held by
Interpol, Europol and the Basel Institute
on Governance was dedicated to the
issue of digital currencies being used
for money laundering and tax evasion
purposes. They concluded that the two
main issues faced by tax authorities
were:
a) Individuals involved in cryptocurrency
transactions benefit from a degree
of anonymity, making it hard to trace
who earned what; and
b). There is a lack of understanding
by judges, regulators, inspectors

and authorities generally, on this
expansive topic.
It was agreed at the conference
that more information sharing, training
and regulation should be introduced
internationally. At the same time, clarity
and legislation would be welcomed for
those compliant taxpayers who are simply
following the trend of cryptocurrency
trading. Over a year later, there is no
evidence of the outputs of that conference
and uncertainty continues.

Hiding behind a screen

There is a view that cryptocurrencies
are anonymous, but this is not entirely
correct. It is possible to trace a specific
transaction but the problem HMRC
may face is tracing who controls the
(virtual) ‘wallets’ that are used to store
cryptocurrencies. A ‘wallet’ is a software
program which cryptocurrency users
must possess allowing them to send and
receive cryptocurrencies.
Given the ‘virtual’ nature of a
cryptocurrency, HMRC obviously faces
an uphill battle tracing and monitoring
a taxpayer’s cryptocurrency activity,
made harder by the availability of
technology which makes it even more
difficult to trace the individuals involved
by obscuring the trail of the transactions
back to the original source.
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That said, HMRC is able to gain
information from a taxpayer’s UK bank
account – and the aim of the Common
Reporting Standard is to ensure that other
jurisdictions obtain similar information
from their financial institutions and
exchange that information with other
jurisdictions on an annual basis. No
such arrangements exist (as yet) for
cryptocurrencies but tax evaders may
experience difficulties when they come
to exchanging their Bitcoins for a ‘real’
rather than a ‘virtual’ currency as their
cryptocurrency will acquire a degree of
traceability at the point where they are
converted into a fiat currency (e.g. GBP)
and transferred into a bank account.
Of course the UK tax system of Self
Assessment requires disclosure of all
income and gains and the vast majority
of the public are compliant with their
obligations. The current position with
cryptocurrencies transactions however
makes it extremely difficult for HMRC to
identify transactions of those investors
unwilling to participate in the tax system.
This of course is not a unique problem for
HMRC as most if not all tax authorities
and Governments could face the same
challenges.

What are cryptocurrencies?

There is no international consensus on
what cryptocurrencies actually are and

the variations range from currency to a
commodity – and everything in between!
For example, Bitcoin is not considered a
currency in Finland or Sweden, and nor is
it considered legal tender in Malaysia or
Indonesia. Indeed, the recent decision in
the UK by Lloyds Banking Group to prevent
its customers from buying Bitcoin and
other cryptocurrencies on their credit
cards might raise doubts as to whether
Bitcoin will continue to be recognised as a
currency in the UK!
Of course there is no requirement for
HMRC to take the same stance as the
tax authorities of other countries. But
it is possible that HMRC may consider
these analyses to alter its own definition
as its understanding and objectives
alter with time. In its own guidance
published in 2014, HMRC states that
‘Given the evolutionary nature of these
cryptocurrencies, HMRC will issue further
guidance as appropriate.’ This is an
indication that HMRC is considering its
options!
The limited understanding and
consensus on the characteristics and
nature of cryptocurrencies also makes
taxing such transactions harder and more
complex. In its ‘Brief 9 (2014): Bitcoin and
other cryptocurrencies’, HMRC stated
that for Corporation Tax purposes ‘For
the tax treatment of virtual currencies,
the general rules on foreign exchange
and loan relationships apply.’ The authors
note Julie Butler and Fred Butler’s article
published in Tax Adviser in February 2018
which discusses this guidance and HMRC’s
position on the different taxes involved in
cryptocurrency trading and support the
views put forward.
But what if cryptocurrencies are not
actually currencies? Will different tax rules
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apply? There is much debate on whether
it could be considered a currency, and
therefore subject to foreign exchange tax
rules, or a commodity. Andrew Bailey,
Chief Executive of the Financial Conduct
Authority for example, describes Bitcoin as
a commodity rather than a currency, and
potentially even a form of gambling.
In an article in the Bank of England
Quarterly Bulletin, Vol. 54, No. 1 (McLeay,
Radia, and Thomas (2014), ‘Money creation
in the modern economy’), money is
described as a series of claims, or ‘IOUs’.
When a bank holds an individual’s deposit
of money for example, the deposit can be
seen as a liability, or an ‘IOU’, for the bank
and an asset for the deposit holder. The
authors argue that as the nature of digital
currencies means that there is no claim
on anybody, cryptocurrencies share more
characteristics with those of a commodity,
or perhaps they even constitute a new
form – a digital commodity. Perhaps in due
course the taxing authorities will decide
that the unique form of cryptocurrencies
merits its own set of tax rules, rather than
clinging on to existing concepts.
There needs to be clear consensus
on what the characteristics of
cryptocurrencies are. Until then, tax
authorities, and Judges are likely to
struggle to establish clear guidelines.
Further clarity will also aid taxpayers when
completing their Self Assessment tax
returns in respect of Bitcoin transactions
and reduce the risk of innocently
completing tax returns incorrectly.

Are cryptocurrencies a gamble?

There is, of course, no certainty that
investing in Bitcoins will make you money.
But whether this level of speculation
constitutes trading, investing or gambling
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from a tax perspective is a different
matter. In recent months the dramatic
rises in the value of Bitcoins have seen
many taxpayers enjoy gains which one
can see HMRC wanting to tax. However,
the Daily Telegraph reported on 20
January 2018 that HMRC risks losing
millions in revenue as taxpayers look
to exploit the possibility that their
cryptocurrency trading constitutes
a form of gambling – so that gains
realised on their disposal would not be
chargeable to tax.

‘If HMRC wants to tax
all gains and profits, is it
going to allow any losses?
This of course is one of the
factors why it does not tax
gambling wins’
Although HMRC are unlikely to accept
that cryptocurrency trading always
constitutes gambling, it does state in its
2014 guidance that each case will need be
looked at on a ‘case-by-case basis taking
into account the specific facts.’ It continues
by adding that ‘depending on the facts, a
transaction may be so highly speculative
that it is not taxable or any losses
relievable’. This provides a further layer
of uncertainty, and potentially a degree
of optimism for cryptocurrency investors
that any profits are not taxable – but one
can be sure that one man’s ‘gambling win’
might yet be another man’s capital gain
– and, make enough profits and HMRC
might even argue that it is profits from
‘a venture in the nature of a trade’. The
counter of course is that if HMRC wants
to tax all gains and profits, is it going to
allow any losses? This of course is one of
the factors why it does not tax gambling
wins. The phrase ‘there is no such thing as
a poor bookie’ is not without foundation
and the Government is unlikely to be
willing to allow all cryptocurrency losses
just to secure its ability to tax the profits
and gains.
Etienne Wong (E. Wong (2016), Taxation
of Virtual Currencies, Lexis PSL ), Tax
Counsel, has argued that ‘earlier investors
who did not have large portfolios of similar
investments in the technology world were
more likely to be able to successfully
claim’ that they are ‘gamblers’. Clearly
given the volatility of the market – and
the Lloyds Banking Group attitude – it is
plausible to envisage that there may be
cryptocurrencies in which the markets are
so random and volatile that profits might
indeed constitute gambling.
All in all, the difficulties in determining
the tax treatment might prove near
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insurmountable for HMRC without some
defining legislation. Although the one we
hear most about is Bitcoins, in reality there
are hundreds of different cryptocurrencies
in circulation with more being created each
month. HMRC are likely to encounter a
resourcing issue if it is to fully risk assess
and consider the merits of each claim
made by a taxpayer on a case-by-case
basis. In effect, if HMRC are to look at
each transaction on a ‘case by case’ basis,
to determine whether the taxpayer’s
investments in Bitcoin constitute trading
– liable to income tax or Corporation Tax
– or investments – liable to Capital Gains
Tax – or gambling – neither chargeable nor
deductible – may require staffing resources
beyond HMRC’s wildest dreams or pockets
to fund this. This resource challenge is not
new for HMRC hence why Self Assessment
and the discovery provisions are generally
successful but the issue of cryptocurrency
adds another layer of pressure to its
resources. Ultimately it seems likely that at
some point HMRC is going to have to make
a decision regarding the nature and tax
treatment of Bitcoin, and the Government
legislate accordingly.

Conclusion: is new legislation
required?

So what does the future of tax legislation
and/or clearer guidance from HMRC as
to its interpretation for cryptocurrencies
hold? To the authors, doing nothing is
not an option for the Government and
HMRC.
Tax legislation historically has adapted
itself to changes in technology. It was
not that long ago that the (then Schedule
E) expenses legislation referred to the
costs of the maintenance of a horse – for
those postmen who were required by
the terms of their employment to keep
a horse to deliver mail to their more
remote customers! Benefit-in-kind rules
were updated when mobile phones were
introduced and HMRC continuously
explores options to make tax ‘digital’.
The questions then remains on whether
current legislation is sufficient to
encompass cryptocurrencies or whether
amendments are required given their
unique features.
For example, HMRC’s guidance,
‘Money laundering supervision for
high value dealers’, states that ‘A high
value dealer under Money Laundering
Regulations is any business or sole
trader that accepts or makes high value
cash payments of €10,000 or more (or
equivalent in any currency) in exchange
for goods.’ If cryptocurrencies do not
constitute a ‘currency’, it is not certain
that a dealer accepting money in
cryptocurrencies would fall within this
legislation so the temptation for HMRC

might be to define them as a currency –
but with what taxation consequences?
It is clear that the UK Parliament have
recognised the ambiguities and are trying
to introduce new legislation to tackle
them. In a parliamentary written Q&A
session, answered on 3 November 2017,
it was said that following discussions
at a EU-level, ‘The UK government is
currently negotiating amendments to the
4th Anti- Money Laundering Directive
that will bring virtual currency exchange
platforms and custodian wallet providers
into Anti-Money Laundering and
Counter-Terrorist Financing regulation.’

‘All the indications are that
existing legislation will not
prove fit for purpose’
Among the many other considerations,
for example, you have the question of,
if a chargeable gain is made, where that
gain is situated – which impacts upon its
treatment. The gain could be deemed to
be located where the trader was physically
located when realising that gain or it could
be located wherever the blockchain is
located. Alternatively, the gain could be
situated wherever the ‘wallet’ is located
or wherever the ‘cloud’ storing the
transactional data is based. All of these
questions take taxation into territory that
has not even been considered before.
At the risk of attempting to gaze into a
crystal ball, one can easily imagine that
legislation for cryptocurrencies might have
to commence by defining a ‘wallet’ or
defining an ‘IT Cloud’ and defining where
those are situated before even beginning
to consider how a cryptocurrency is
defined and taxed.
Cryptocurrencies are unique in
many ways. As their use becomes more
widespread, the tax implications become
more relevant and crucial. If push
comes to shove, HMRC could try and
use existing legislation and its current
guidance to guide itself through this
maze – but all the indications are that
existing legislation will not prove fit for
purpose. In the circumstances, it seems
likely that HMRC will soon need to apply
the best of its brains to analysing the
risks and deciding upon a response –
which is likely to involve a new tax code
to address the issues raised by a digital
society.
The authors apologise to HMRC for
not having put any solutions forward to
what they perceive as the urgent and
important issues it needs to address.
They do however wait with interest to
see how it responds and adapts.
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Caught in the claw
Neil Warren explains when
input tax claimed or not claimed
by a business might need to
be adjusted in the future if it
changes its intentions
KEY POINTS
zz
What is the issue?

Many business owners are unaware
that if they claim input tax based on
an intention to make future taxable
supplies, this claim might need to be
reduced or repaid if there is a change
in trading plans so that the expense
instead relates to actual exempt use.
The rules work both ways: a nonclaim of input tax because of a link to
intended exempt use can be adjusted
with a future claim if the first actual use
is for taxable purposes.
zz
What does it mean to me?
The payback and clawback rules are
particularly relevant to construction
projects. So it is important that clients
alert advisers to any changes in their
intentions, which changes the VAT
liability of their income from taxable to
exempt or vice versa, e.g. a decision by
a developer to rent out rather than sell
the units in a new block of flats.
zz
What can I take away?
The time period for the payback and
clawback regulations is six years after
input tax was first claimed, rather than
the usual four year period that applies
for correcting past errors on returns. A
payback or clawback adjustment is not
an error correction situation – so it is
always included on a VAT return.

C

an you think of three
situations in the VAT
world when the relevant
time period to consider is more
than four years? The four-year period is
relevant to adjusting errors on past VAT
returns but it is not relevant to every VAT
situation that we deal with in practice.
For example, a late VAT registration can
be backdated by HMRC as far as 20 years
and its power to collect tax that has been
fraudulently evaded also extends to 20
years rather than four. And in the case of the
payback and clawback rules (considered in
this article), the relevant time period is six
years.

Basic rules

The legislation for the payback and
clawback rules is contained in 1995 VAT
Regulations, SI1995/2518, Regs. 108 to 110
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and are only concerned with input tax
issues:
The payback rules apply when an
expense is intended to be used for
exempt purposes (so input tax is not
claimed) but a taxpayer’s business plans
change in the future and it becomes
relevant to a taxable activity (so input
tax can be claimed when the decision
is made to change the nature of the
activity).
The clawback rules deal with the
opposite situation i.e. input tax is claimed
based on intended taxable use but then
the actual activity generates exempt use
so the input tax is repaid to HMRC on the
VAT return that coincides with the change
of plans. See example 1.
It is all about the first use of an
expense or activity. The rules also apply
when a mixed use outcome is evident i.e.
a change of intention from generating
wholly taxable or wholly exempt income
to one that generates both taxable and
exempt income or vice versa (so the input
tax either starts or finishes as ‘residual
input tax’ in terms of partial exemption).
Reference: VAT Notice 706, section 13.

EXAMPLE 1: TAXABLE TO EXEMPT USE
Bob is VAT registered as a sole trader and
has two trading arms, a restaurant (taxable
income only) and an insurance broker
business (exempt income only). He is VAT
registered and partially exempt. He bought
a new computer for the restaurant and
claimed input tax of £1,000 on his June 2015
VAT return. The computer lay idle for two
years and Bob then decided to use it for his

insurance business instead because one of
the other computers in the office was out of
date and had to be replaced. Bob must pay
£1,000 VAT back to HMRC because the first
actual use of the computer is for exempt
purposes and the change in intention has
taken place within six years of his original
input tax claim. The change is needed with
the clawback regulations.
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Six year adjustment period

My final sentence in the example about
Bob highlighted the point I made in
the opening paragraph about a six-year
period being relevant for the payback and
clawback rules. This can sometimes be
very significant – see example 2.
As you have probably guessed, a
potential option for Betty would have
been to opt to tax the land in question
before she sold it (complete VAT1614A
and submit it to HMRC before exchange
of contracts), so that the sale in April
2017 was subject to 20% VAT. The
clawback rules are no longer relevant
because she is still making a taxable sale,
so there is no change in intention from
taxable to exempt activities. The input
tax claimed in 2012 would not need to be
repaid. Hopefully the person buying the
land would be able to claim input tax, but
even if this was not the case, a £60,000
output tax payment is better than a
£100,000 loss of input tax.
Overall, however, the key point I
am highlighting is that the advice for
Betty to opt to tax the land in question
before she sold it would firstly require an
understanding that the time period for
the payback and clawback regulations is
six years rather than four. Betty did not
make any error in June 2012 – she was
entitled to claim input tax because of her
intention to build and sell new dwellings,
so the four year error correction period is
irrelevant and it is all about the six year
time scale that applies for the payback
and clawback rules.

Residual input tax adjustments

I have so far considered situations when
an intention changes from making wholly
taxable to wholly exempt supplies or vice
versa. But how are calculations made
when a mixed use is relevant i.e. where
we need to adjust residual input tax? See
example 3.
A useful opportunity for Jean,
explained in VAT Notice 706, para 13.8,
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Name Neil Warren
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Company Warren Accounting Services Ltd
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EXAMPLE 2: BUYING AND SELLING LAND
Bett y bought some land for £500,000 plus
VAT in April 2012, with an intention to
build four houses and sell them to private
individuals ie there was an intention to
make zero-rated sales so she claimed
input tax of £100,000 on her June 2012
VAT return. However, she could not get
planning permission to build the houses,
so the land was unused for five years until
she sold it for £300,000 in April 2017,
making a big loss on the deal.
The land sale in April 2017 is exempt
from VAT so she should repay the £100,000
is that she can base her clawback
adjustment on a ‘fair’ method of
apportionment, rather than the usual
standard method based on income.
This assumes she did not have a special
method in place when she first incurred
the input tax in 2015. So she could
perhaps do an apportionment based on
the square footage of the flats or the
number of taxable and exempt units i.e.
two rented units and two that are sold
would mean an input tax recovery rate
of 50%.

Temporary renting out of dwellings

Most of us remember the years of the
economic downturn back in 2008 and
2009, when a major problem was that
building developers could not easily sell
the new dwellings they had constructed.
In order to generate cash flow, many
of these dwellings were rented out
on a short-term basis, with a view to
selling them when economic conditions
improved. However, this decision to

EXAMPLE 3: A PROJECT WITH BOTH TAXABLE AND EXEMPT SALES
Jean purchased an empty public house for
£200,000 + VAT in 2015 with an intention
to convert it into four flats and sell the
flats on a long leasehold basis (zero-rated
sales if lease exceeds 21 years or 20 years
in Scotland). She claimed input tax of
£40,000 on her relevant VAT return.
In October 2016, Jean decided to rent
out two of the flats on a long-term basis
(generating exempt income) and sell the
other two. This means that Jean’s original
input tax claim needs to be reduced with
a clawback adjustment. The £40,000 input
tax claimed on the original purchase of
the building (and all other costs relevant
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to the project e.g. building materials,
construction services and professional
fees) will usually be adjusted according to
the standard method of partial exemption
unless she has agreed a special method
with HMRC.
Note – the residual input tax reclaimed
with the standard method is based on
sales figures: Taxable sales (excluding
VAT) divided by: Taxable sales (excluding
VAT) plus Exempt sales. The percentage is
rounded up to the nearest whole number
as long as total residual input tax is less
than £400,000 a month on average (VAT
Notice 706, para 4.7).

input tax she claimed on her June 2012 VAT
return under the clawback provisions ie
because the time period since she claimed
input tax is less than six years.
Note – the key date with the payback
and clawback rules is when the business
changes its intention. So for Bett y, this
would be the date when she made the
decision to sell the land, which would be
earlier than April 2017. So the input tax
clawback would probably be included on
her March 2017 VAT return or possibly
earlier.
generate exempt rental income rather
than zero-rated sales of new dwellings
created a challenge with the clawback
rules. HMRC clarified its position on
such arrangements by issuing VAT
Information Sheet 07/08 in September
2008. The basic principle agreed by
HMRC is that a business can look at the
life of a dwelling over a ten-year period.
So if there is an intention to rent out for
12 months and then sell the dwelling,
this means a 90% taxable use of the
property and therefore 90% of the input
tax can be treated as taxable input tax
as far as partial exemption is concerned,
and hopefully the remaining 10%
balance is within the partial exemption
de minimis limits and can be claimed
as well. I won’t extend further on these
procedures but they are still relevant
nearly ten years after the Information
Sheet was first issued, as confirmed by
VAT Notice 706, para 13.12.

Final tips

If you have any payback outcomes,
then be aware that you need to write
to HMRC and get their permission
to include the input tax windfall on
the next VAT return submitted by the
business (VAT Notice 706, para 13.8).
And finally, be aware that since 1
January 2011, the payback and clawback
provisions must also be applied to
non-business expenditure (including
private use), as long as there was
some intended business use (taxable
or exempt) at the time it was incurred.
The actual business/taxable/exempt use
must then be adjusted when the item is
first used (or the intention changes) and
actual use is different to intended use
(VAT Notice 706, para 13.16).
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KEY POINTS
zz
What is the issue?

HMRC’s discovery assessment powers
should reflect a remedy of last resort,
limited to those cases where broadly it
was not appropriate to expect HMRC to
have been able to identify the possible
tax risk during the enquiry window.
zz
What does it mean to me?
As the Tooth case demonstrates, there
are additional protections given to
taxpayers which mean that HMRC have
to overcome certain hurdles before a
discovery assessment will be valid.
zz
What can I take away?
If you or a client faces a discovery
assessment, it is worth checking
whether or not the statutory conditions
are met. If in doubt, ask, because there
is no point paying tax unnecessarily.

The
honest
Tooth

T

he arrival of Self Assessment more
than 20 years ago meant that most
challenges by (what is now) HMRC
into a taxpayer’s income tax, capital gains
tax or corporation tax position should be
undertaken through the statutory enquiry
mechanism. Consequently, HMRC’s discovery
assessment powers should reflect a remedy
of last resort, limited to those cases where
broadly it was not appropriate to expect
HMRC to have been able to identify the
possible tax risk during the enquiry window
(or, in cases where an enquiry was opened,
during the enquiry itself).
There are no special rules applying in
cases involving so-called tax avoidance,
although the advent of the rules requiring
early notification of tax avoidance
arrangements (‘DOTAS’) back in 2004 (and its
expansion in 2006) should have meant that
it would be even easier for HMRC to identify
potential enquiry cases in time. Nevertheless,
for reasons that appear to be a combination
of inappropriately drastic staffing cuts and
institutional disorganisation, it was precisely
in many of those types of avoidance case
where timely enquiries were not opened
and HMRC have been seeking to remedy the
situation by playing catch-up through the use
of their discovery assessment powers.
Hot on the heels of a defeat in one such
case in the First-tier Tribunal (Hicks v HMRC
[2018] UKFTT 22 (TC)), HMRC were hoping
for better luck in their appeal in the case of
HMRC v Tooth [2018] UKUT 38 (TCC).

Facts of the case

In the 2008/09 tax year, Mr Tooth
participated in a tax avoidance arrangement
which was designed to give rise to
employment income losses, such losses
to be set off against other taxable income
enjoyed by the taxpayer. As did many other
participants of that scheme (and similar
arrangements), Mr Tooth sought to use the

Keith Gordon considers a recent Upper Tribunal case
which revisits the question as to when a discovery
assessment is valid
carry-back rules so as to set off the losses
against the income of the previous tax year
(i.e. 2007/08).
The pro forma 2007/08 tax return
included a space for later years’ losses to be
claimed and, as the loss had by been suffered
by the time that the return was submitted,
Mr Tooth duly made the claim.
Many readers will recall the case of HMRC
v Cotter [2013] UKSC 69 where the Supreme
Court had to decide the precise procedural
consequences of such carry-back claims. The
Supreme Court concluded that the claims do
not constitute part of the earlier year’s tax
return, even if they are legitimately referred
to and included on the tax return form for
that earlier year. In other words, there is
a difference between the ‘tax return’ as
that term is understood for some purposes
within the Taxes Management Act 1970 and
the tax return form, being the set of papers
that might colloquially be considered to
constitute the tax return.
An associated question that arose in
Cotter was how to give effect to the carryback claim, when so included on the tax
return form. It was generally accepted that
relief could be obtained pretty quickly (and
that was the purpose of including it on the
earlier year’s form), but different views
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existed as to whether it reduced the self
assessment calculation for that earlier year
or merely provided a credit against the
liability arising under SA. This debate was
also resolved by Cotter which concluded that
the claim gave rise to a ‘free-standing credit’.
(Technically, the argument was conceded by
Mr Cotter and therefore the Supreme Court
did not formally decide the matter, although
it agreed that the concession had been
rightly made.)
Mr Tooth’s 2007/08 tax return, however,
was submitted long before the Cotter case
came to Court and Mr Tooth had been
advised that the relief should be effected
through the earlier year’s self assessment
calculation. The difficulty was that HMRC’s
forms did not permit such an approach
(as they had been prepared in accordance
with the view which eventually prevailed in
Cotter). Mr Tooth was therefore required
to improvise, but included a ‘white space’
note in the tax return explaining that he had
treated the loss as an in-year partnership
loss specifically to ensure that the self
assessment figure reflected the reduction to
which he believed to he was entitled.
In October 2014, HMRC issued a discovery
assessment to recover the tax that Mr
Tooth had underpaid in his 2007/08 self
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assessment. As this assessment was made
more than six years after the tax year to
which it related, HMRC were required
to demonstrate that Mr Tooth’s underassessment was attributable to deliberate
conduct by him or a person acting on his
behalf.
The First-tier had rejected HMRC’s
contentions quite comprehensively. HMRC
duly appealed to the Upper Tribunal, where
the case came before Mr Justice Marcus
Smith and Judge Charles Hellier.

The Tribunal’s decision

The Tribunal considered the argument put
forward by HMRC. They had argued that
Mr Tooth’s tax return had been submitted
deliberately (an assertion which I do not
think anyone would challenge). They
also pointed out that Mr Tooth’s under
assessment arose because his tax return
contained an error (a point which I shall
revisit further below). Consequently,
according to HMRC, the under assessment as
a result of a deliberate act by Mr Tooth (i.e.
the deliberate submission of his tax return).
Although the argument follows the literal
wording of the legislation, it clearly makes
a mockery of the fact that the deliberate
conduct test was meant to limit HMRC’s
assessment opportunities after six years
to the most serious of cases, a point which
the Tribunal readily acknowledged. As the
Tribunal further noted, using the phrase
‘self-evidently’, the mere completion of a
tax return cannot of itself be the deliberate
conduct intended by Parliament: ‘the
deliberation must relate to the inaccuracy,
not merely the completion and submission of
the document’.
Of course, the inclusion of an inaccurate
figure could be deliberate. But, as the
Tribunal continued, it is not necessarily so.
In particular, an allegation of deliberately
bringing about a tax loss is a serious one,
tantamount to an allegation of fraud. Given
that Mr Tooth had taken steps to draw the
point to HMRC’s attention, the Tribunal
concluded that Mr Tooth’s conduct did not
entitle HMRC to assess out of time.

Commentary

The Upper Tribunal’s decision on the
meaning of deliberate conduct represents a
good deal of common sense. Indeed, other
than perhaps a sense that for HMRC tax
avoiders are so evil and should be pursued
at all costs, it is really hard to understand
why anyone would actually advance the
argument that the mere submission of a
tax return was a deliberate act within the
meaning of the legislation.
There are other cases in the First-tier
which similarly turn on the meaning of
deliberate conduct and perhaps one should
be grateful that HMRC sought to overturn
the First-tier’s decision because there is now
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a binding precedent which should be used
as a guide in those other cases. I do fear
that HMRC’s motives were not so altruistic
and that they were hoping for a more
sympathetic hearing. If my fears are correct,
then HMRC must be regretting their decision
(although they might try their luck at the
Court of Appeal – although in my view such a
course of action would represent a complete
waste of public funds).
In the meantime, another cause for
HMRC’s regret was the fact that, given
that HMRC were appealing against the
decision of the First-tier, Mr Tooth took
the opportunity to challenge part of the
First-tier’s decision that went against him.
One condition that needs to be met before
a discovery assessment can be issued is that
HMRC must have made a discovery. (It seems
like an obvious point but for many years tax
advisers and HMRC officers alike tended to
focus on the additional conditions that were
introduced by the Self Assessment changes
from 1996 without remembering that the
first hurdle for HMRC to overcome was the
making of a discovery.)
Of course, most (but not all) assessments
are based upon a reasonable belief that tax
is payable and this belief will usually be the
basis of a discovery. However, as has come
to the fore in recent years, the word discover
also implies a relative newness to the belief.
In Tooth, HMRC had first written to the
taxpayer back in 2009 pointing out, inter
alia, that retrospective legislation meant that
his losses would be disallowed. However,
reflecting some of the general confusion
which was not resolved until Cotter, HMRC
initially sought to remedy this by opening
an enquiry into the claim (rather than the
tax return itself). As Cotter later explained,
that was generally the right approach but
not in cases where the self assessment in
the earlier year had been reduced to give
effect to the claim. In such cases, HMRC were
obliged to open an enquiry into the earlier
year’s return itself.
The Upper Tribunal considered that,
contrary to the approach taken by the
First-tier, the correspondence in 2009
demonstrated that HMRC had made the
relevant discovery (i.e. the belief that
Mr Tooth’s self assessment calculation
was insufficient). Given the fact that the

assessment should ordinarily follow whilst
the discovery is still new (or fresh or not stale)
a five-year delay before the assessment was
issued meant that the assessment was invalid
and gave Mr Tooth a second reason to win
the case.
The above two conclusions (concerning
deliberate conduct and staleness) are ones
that I fully endorse and am running in my
own discovery cases. However, there was a
third aspect of the Upper Tribunal’s decision
which caused me some surprise. The Tribunal
set out in full the conditions for HMRC to
make a discovery assessment on the basis
of a taxpayer’s deliberate conduct. In its
analysis the first condition was that there
must be an inaccuracy in a document given
to HMRC. Ordinarily, I might have said that
this would be satisfied in all cases because
the assessment is meant to correct the
inaccuracy. However, referring to Mr Tooth’s
white space entry, the Tribunal considered
that this represented the taxpayer’s bona
fide attempt to explain what he recognised
might be a controversial basis for completing
his tax return. For as long as the tax return is
thought to be correct by the taxpayer then,
according to the Upper Tribunal, it will not be
an inaccurate tax return and therefore the
first condition is not met. I will be interested
to see how this argument fares in later cases.
However, even if it is not followed, the next
step in the Tribunal’s thinking (about the
deliberateness of the error) is in my view hard
to disagree with.

What to do next

The most important thing to remember is
that the discovery assessment rules give
HMRC a second bite of the cherry when
they have failed to open a statutory enquiry
into a tax return. However, as the Tooth
case demonstrates, there are additional
protections given to taxpayers which mean
that HMRC have to overcome certain hurdles
before a discovery assessment will be valid.
Standard HMRC literature does not usually
mention these and therefore taxpayers will
often assume that they are liable for the
additional tax being charged. In short, if you
or a client faces a discovery assessment, it is
worth checking whether or not the statutory
conditions are met. If in doubt, ask, because
there is no point paying tax unnecessarily.

May 2018 | www.taxadvisermagazine.com

TE C HN I C A L

Financial guidance and advice
Financial guidance and advice

Technical Team

Welcome to Technical Newsdesk

Richard Wild

Spotlight on…the CIOT’s Corporate Taxes
technical sub-committee

Sacha Dalton
p 36

LARGE CORPORATE TAX GENERAL FEATURE

Trading and Property Allowances:
Record-keeping obligations
OMB PERSONAL TAX

Will Silsby/
Sharron West
p 36

HMRC guidance: difficulties with outof-date, inaccurate and hard to find
guidance GENERAL FEATURE

Angela
Fearnside/
Kate Willis p 37

Taxation of non-UK domiciliaries: Q&As

Kate Willis p 37

PERSONAL TAX INHERITANCE TAX

Making Tax Digital update
MANAGEMENT OF TAXES GENERAL FEATURE

Margaret Curran
p 38

INDIRECT TAX

Trust Registration Service Penalties
INHERITANCE TAX

Helen Thornley/
John Stockdale
p 38

GDPR information for members

Jane Mellor p 39

GENERAL FEATURE PROFESSIONAL STANDARDS

Class 2 National Insurance
OMB EMPLOYMENT TAX

Corporate intangible fixed assets regime
consultation: ATT and CIOT meetings
LARGE CORPORATE TAX OMB

Employment status consultation

Margaret Curran
p 39
Emma Rawson/
Sacha Dalton
p 39

EMPLOYMENT TAX

Matthew Brown/
Helen Thornley
p 40

Entrepreneurs’ Relief

Kate Willis p 41

PERSONAL TAX OMB

VAT registration threshold: call for
evidence INDIRECT TAX

Emma Rawson/
Jayne Simpson
p 41

Expansion of VAT Groups

Jayne Simpson
p42

INDIRECT TAX

Scotland update
GENERAL FEATURE PERSONAL TAX

Childcare vouchers given last minute
reprieve
GENERAL FEATURE PERSONAL TAX

Joanne Walker
p 42
Emma Rawson/
Victoria Todd
p 43

EMPLOYMENT TAX

Real Time Information and benefits:
an update

Victoria Todd
p 44

EMPLOYMENT TAX PERSONAL TAX

To contact the technical team
about these pages, please email:
Sacha Dalton,
Technical Newsdesk editor
sdalton@ciot.org.uk

www.taxadvisermagazine.com | May 2018

Welcome to the
March Technical
Newsdesk
I’m writing this introduction on 5 April.
Having been a VAT specialist for about 18
years before joining the CIOT, that date was of little practical
relevance – save perhaps that it meant that a lot of ‘stagger
1’ VAT returns were imminently due, if they had not been
submitted already. Having been the Head of the Technical Team
at the CIOT for around two and a half years now (doesn’t time
fly?!) 5 April carries much more significance; not so much in
terms of our day to day work, but of course to mark the end of
the tax year, and the start of a new one. So please bear with me
while I reflect a little on 2017/18, and look forward to 2018/19,
whilst trying to tie that in with the articles in this month’s
Technical Newsdesk!
Many things are worthy of mention in relation to 2017/18,
but space permits just a couple. The first goes to the ‘new’
Trading and Property allowances (‘TAPAS’), effective from 6
April 2017. We were delighted that Jeremy Sherwood, who
leads the HMRC Head Office team responsible for taxing
income from trades, was able to talk about these at the recent
CIOT spring residential conference. Whilst these allowances
are intended to simplify the tax treatment of small amounts
of trading and property income, it is apparent that there will
be some complexities. As explained by Will Silsby and Sharron
West below, there are also record-keeping obligations which
need to be observed. Further, (at the time of writing) the HMRC
guidance (into which the ATT and CIOT have provided input)
has not yet been published. This is one of the concerns we have
around HMRC guidance – its timeliness – as explained by Angela
Fearnside and Kate Willis. The lack of detailed guidance in some
areas can also create a need for other bodies to help out, and
Kate highlights the work of the CIOT and other professional
bodies, in this instance to produce draft Q&As on aspects of the
reforms to the taxation of non-UK domiciliaries.
Another highlight (or lowlight?) of 2017/18 was the issues
faced with HMRC’s Self-Assessment calculator, and the
significant number of exclusions for online filing (OK, for the
2016/17 tax year, but for filing in 2017/18). A number of these
exclusions were fixed during 2017/18, but this is surely an
indicator of how our increasingly complex tax system cannot
easily be programmed into software. Factor in things like the
new TAPAS, the proposed Scottish income tax rates and bands,
and ‘computer says no’ could become increasingly common.
As we move into 2018/19 we think about what is ahead, and
indeed what could have been ahead. It is hard to believe that,
under the original timetable for Making Tax Digital, 6 April 2018
would have been the start date for the Income Tax element of
the MTD regime. Margaret Curran brings us up to date with
the pilots for MTD, which we are hoping go significantly better
than the introduction of the Trust Registration Service, in
respect of which John Stockdale and Helen Thornley highlight
the potential penalties of late registration. On 25 May 2018, the
General Data Protection Regulation (GDPR) comes into effect,
giving practitioners something else to familiarise themselves
with. The CIOT and ATT have been working on FAQs based on
queries we have received, and Jane Mellor tells us where to find
these, and further information.
Looking ahead brings me nicely (well, sort of) to the
consultations announced at or around the Spring Statement.
These include the corporate intangible fixed assets regime
consultation, and Emma Rawson/ Sacha Dalton summarise the
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recent ATT and CIOT meetings with HMRC; the employment
status consultation, and Matthew Brown and Helen explain its
key elements; changes to Entrepreneurs’ Relief in situations
where an individual owner loses entitlement to ER because
their shareholding is diluted below 5%, and Kate sets out the
key elements of the proposals; the call for evidence around
the VAT registration threshold, and Jayne Simpson and Emma
look at some of the options being considered to mitigate the
‘cliff-edge’ of registration; and finally the informal consultation
around the expansion of the VAT grouping criteria, and again
Jayne explains the options being considered. We would
welcome your comments on all the above consultations –
though be quick as some of them close shortly.
We end this month’s Technical Newsdesk with Joanne
Walker and Helen reporting on our submissions to the Scottish
government’s consultations on Land and Buildings Transaction
Tax, Victoria Todd and Emma confirming that the tax and
National Insurance relief offered through childcare vouchers
will remain available to new applicants for a further six months,
and then Victoria provides some important updates on the use
of Real Time Information data in the universal credit system.

Spotlight on… the CIOT’s
Corporate Taxes technical
sub-committee
LARGE CORPORATE TAX GENERAL FEATURE

The month, in our series of articles about the CIOT’s technical
sub-committees, CIOT Technical Officer Sacha Dalton outlines
the work of the Corporate Taxes sub-committee.
The remit of the Corporate Tax sub-committee includes all
aspects of UK corporation tax, in so far as that tax applies in
respect of companies resident in the UK, and the taxation of
UK companies generally. The work focuses primarily on larger
corporates and groups of companies and the sub-committee
works with International Tax where there is overlap with
their work and in conjunction with OMB in respect of smaller
companies. The sub-committee also liaises with Management
of Taxes in relation to the administration of corporation tax.
In recent years much of the public focus on the taxation of
corporates has been on large multinational groups and their
global tax position, which has been considered by international
projects such as that instigated by the G20 and OECD into base
erosion and profit shifting (BEPS). This project has, however, led
to new measures being implemented at a national level which
have been considered by the Corporate Taxes sub-committee
in relation to the UK. Such measures include the new corporate
interest restriction rules and changes to the patent box.
There has also been a focus on making the UK corporate tax
system competitive: it was two years ago that the Chancellor
published the Business Tax Road Map (March 2016). From that
we have had the new rules relating to loss relief for corporation
tax purposes and also changes to substantial shareholding
exemption, both of which have been considered by the
Corporate Taxes sub-committee. Current work includes the
Review of the corporate intangible fixed assets regime, which is
discussed below.
The sub-committee has representatives on a number of
consultative groups with HMRC including the R&D Consultative
Committee and the Tax and Accounting Group. Work through
these groups enables us to liaise with HMRC in relation to
current issues within these areas.

36

Both lawyers and accountants – in practice and in-house –
are members of the sub-committee, working in large to medium
sized practices and businesses. With regard to those inhouse, the sub-committee is also linked into the Commerce &
Industry Branch of the CIOT. And there is room for more people
who work in mainstream corporation tax and would like to
contribute to the work of the CIOT. Do get in touch if this is you!
Sacha Dalton
sdalton@ciot.org.uk

Trading and Property
Allowances: Record-keeping
obligations
OMB PERSONAL TAX

Although relevant annual receipts not exceeding £1,000 may
be non-taxable and the allowance may replace a deduction for
actual expenses, record-keeping obligations remain
The new Trading and Property Allowances (introduced by
Finance (No 2) Act 2017 but effective from 6 April 2017) were
heralded in the March 2016 Budget with the catchphrase ‘no
forms to fill in, no tax to pay’. Strictly speaking, that promise
is met where an individual’s qualifying trading or property
receipts for a year do not exceed £1,000. An individual with
such receipts will not have to declare that income source,
complete a tax return because of its existence or have any tax
to pay on that income. Maybe, however, many of us had read a
bit too much into the proposal to make the tax position of the
nation’s micro-entrepreneurs ‘more certain and simple’.
Between November 2017 and March 2018, there was a
considerable amount of discussion between HMRC and the
professional bodies of draft versions of the relevant guidance
for inclusion on the GOV.UK website and in HMRC’s Business
Income Manual and Property Income Manual. This brought to
light that TMA 1970 s12B (Records to be kept for purposes of
returns) had slumbered undisturbed throughout the design
of the legislation for the two allowances and that there were
therefore continuing record-keeping obligations on the users of
either full relief or partial relief under either allowance.
S12B(3) requires individuals to keep and preserve (for almost
six years) records of:
‘all amounts received and expended in the course of the
trade, profession or business and all matters in respect of
which the receipts and expenditure take place’ and
‘in the case of a trade involving dealing in goods, all sales
and purchases of goods made in the course of the trade’.
In the absence of any special provision, these rules (and the
sanction of ‘a penalty not exceeding £3,000’ for their breach)
apply to any trade, profession or business which attracts the
Trading Allowance. S12B(6) extends the application of the same
provisions to ‘the letting of property’ so that most if not all
receipts that would attract the Property Allowance are subject
to the same obligations.
The initial advice from HMRC policy specialists was that all
users of the allowances would need to keep records of both
their receipts and their expenses. Following correspondence
and further discussions with LITRG and ATT, HMRC identified
a possible adaptation. At the time of writing (at the end of
March), this was understood to include the following elements:
zz
The GOV.UK guidance will refer to the obligation on users
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of the allowances to keep and preserve records of their
receipts (necessary for those using full relief to demonstrate
if required that their receipts do not exceed £1,000 and for
those using partial relief to demonstrate if required both the
amount of those receipts and that all the receipts qualified
for that relief);
zz
The guidance (which HMRC were expecting to be published
at the beginning of April) will also refer to the advantages
(not obligation) of keeping a record of expenses;
zz
Pending the making of regulations (under s 12B(3A)(a))
which will formally relax the obligation to keep and preserve
records of expenses where either of the allowances is used,
HMRC will use their general collection and management
powers to achieve the same effect.
Will Silsby
wsilsby@att.org.uk

Sharron West
swest@litrg.org.uk

HMRC guidance: difficulties
with out-of-date, inaccurate
and hard to find guidance
GENERAL FEATURE

The impact of unclear and out-of-date guidance can be a
significant barrier to the smooth and fair operation of the tax
system. This is an issue that our members regularly contact us
about. What can be done to improve the current situation?
The role of guidance is crucial in communicating to
self-assessing taxpayers, and their agents, what HMRC’s
interpretation of the law is, particularly when dealing with
areas of complexity. The CIOT’s view is that HMRC’s guidance
and manuals should enable individuals and businesses to
understand their rights and obligations in relation to taxation,
enabling them to comply without risk of error or penalty.
There are many issues relating to HMRC guidance but they
can largely be distilled into three categories:
1. Quality and accuracy of content: widespread inaccurate,
out-of-date, unclear guidance prevents access to current
HMRC policy, leading to legal uncertainty, errors, penalties,
misrepresentation and disputes.
2. Availability, timing and processes: GOV.UK rules of
engagement are sometimes restrictive. It can be excessively
difficult to find HMRC’s latest policy position; for taxpayers,
advisers and HMRC staff. Timely guidance needs to be
prepared and available in anticipation of future changes, not
afterwards (recently, for example, for the Trust Registration
Scheme).
3. Reliance and status: it is unclear to what extent taxpayers
and the courts can rely on different types of guidance

What is the CIOT doing about this?

The CIOT has a cross-tax project underway (linking with ATT
and LITRG). These issues affect most sub-committees and the
CIOT receives regular reports from members about difficulties
they face with guidance. The CIOT project seeks to join up
some dots (both within the CIOT and in HMRC/ HMT), collate
the wide variety of issues (using a working log) and identify
themes and priorities. We have shared these findings with
HMRC, HMT and the Office of Tax simplification (as well as
our Technical Committee members) and continue to follow up
activity in the key areas.
In March, CIOT representatives met with the Rt Hon Mel
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Stride MP, Financial Secretary to the Treasury (FST) and the
project leads for HMRC’s own internal guidance project and
agent strategy review. We discussed this variety of issues and
provided the FST with examples of guidance issues that we
would like to see addressed.
We now have a greater understanding of HMRC’s own
internal guidance project (ongoing to 2020) and the factors
which are driving decisions. It is clear that the CIOT’s work can
positively contribute to this and the FST and HMRC are keen to
support and promote initiatives to improve guidance including
engagement with the CIOT and other bodies. We plan to liaise
further in May/June.
Prior to meeting with the FST, there have been many
meetings with CIOT, ATT, LITRG and HMRC and Government
Digital Services (GDS) on a range of issues, as well as
correspondence and discussion on guidance at many forums
where we have CIOT representatives, for example, HMRC’s Joint
VAT Consultative Committee.
The Office of Tax Simplification recently made
recommendations on improving guidance in its VAT review,
which were accepted by the Chancellor. We met with the OTS in
April to explore this further.

What can taxpayers and advisers do to help?

Please continue to send brief examples of issues with guidance
to technical@ciot.org.uk, including examples of the impact
these have. Your experience is invaluable.
For Indirect Tax issues, HMRC have a dedicated email
address to report guidance issues to: customerexperience.
indirecttaxes@hmrc.gsi.gov.uk. We encourage our members to
use this and should be grateful if you would copy in technical@
ciot.org.uk so that we can monitor progress with HMRC.
The beta versions of the Property Income Manual and
Business Income Manual now have a feedback loop directly
to the technical specialists – see PIM feedback https://
tinyurl.com/y7b79xmv and BIM feedback https://tinyurl.com/
ydhsmttd.
We would also encourage use of the ‘Is this page useful?’ link
at the bottom of every GOV.UK page. Responses via this route
automatically feed-in to management information that HMRC
are closely monitoring to identify deficient guidance and will
play a key part in prioritising decisions.
We anticipate that guidance will become even more
important with the pace of change and increase in secondary
legislation that will come with Brexit and Making Tax Digital.
Angela Fearnside
afearnside@ciot.org.uk

Kate Willis
kwillis@ciot.org.uk

Taxation of non-UK
domiciliaries
PERSONAL TAX INHERITANCE TAX

Committee members of the professional bodies have
produced draft Q&As on aspects of the reforms to the
taxation of non-UK domiciliaries.
Finance (No 2) Act 2017 introduced very significant changes
to the taxation of non-UK domiciliaries. Committee members
of the professional bodies (CIOT, ICAEW, STEP and the Law
Society) have produced draft Q&As to highlight and consider
areas of uncertainty in the statutory provisions for trust
protections, mixed fund cleansing and rebasing as introduced
by Finance (No 2) Act 2017 with effect from 6 April 2017. The

37

TECHNICAL

questions and the draft suggested answers have been sent
to HMRC for comment but have not yet been agreed by
or commented upon by HMRC. The questions and draft
suggested answers have been published on the CIOT website
at www.tax.org.uk/ref425. Please note the terms of the
caveat when considering the questions and draft suggested
answers.
We will update the webpage to reflect HMRC’s response
or comments.
Kate Willis
kwillis@ciot.org.uk

Making Tax Digital update
MANAGEMENT OF TAXES GENERAL FEATURE INDIRECT TAX

HMRC launch Making Tax Digital (MTD) income tax pilot for
the self-employed and the MTD VAT pilot

Income tax pilot

In March HMRC launched their MTD income tax pilot for selfemployed businesses. The pilot is voluntary and the intention
is that it will start with the smallest businesses before being
opened up to a wider range of businesses during the year.
Businesses that sign up will have to use MTD compliant
software to keep their business records digitally and send
quarterly updates of their income and expenses to HMRC. At
the end of the accounting period they will need to send a final
report to confirm their income and expenses for the year. If
they need to claim allowances and reliefs, they can do this
within that final report. They will then be able to see a tax
calculation for the year in their business tax account as well as
through their software. Agents that sign clients up to the pilot
will need a software package that lets them send the updates
to HMRC on their clients’ behalf.
To be eligible to take part in the initial phase of the pilot, the
business must be a sole trader with income from one business
only and their current accounting period must end after 5 April
2018.
HMRC have said that sole trader taxpayers that take part
in the pilot will not need to file a separate self-assessment tax
return for the relevant tax year for the business, subject to the
proviso that if they have income from any other sources they
may still have to report it using a self-assessment tax return.
If you and your clients are already using software to keep
records, you should check with your supplier when it will be
ready to allow you to send MTD updates to HMRC.
At the time of writing, there were only two software
suppliers offering MTD compliant packages – Iris and Rhino –
but HMRC have said that there are a number of other products
at various stages of development and they will be added to this
page on the HMRC website – https://tinyurl.com/ydbwuv3v – as
they become available. A MTD compatible software product
includes an API (application programming interface) enabled
spreadsheet. We do not believe there are any API enabled
spreadsheets on the market at present, although we anticipate
they will be added to HMRC’s list as they become available.
Further details, including how to sign up for the pilot, can be
found at https://tinyurl.com/y7pnc299.

VAT pilot

The MTD VAT pilot was due to launch on 3 April 2018. At the
time of writing, eligibility for the initial stage of the pilot is
expected to be limited only to a very small number of simple
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businesses, and the plan is to grow from there. More complex
businesses are unlikely to join the pilot until October 2018, and
public bodies not until November or December 2018.
If you or any of your clients take part in either the income
tax or VAT pilots, we would be very interested to hear how it
goes. Please send your feedback to technical@ciot.org.uk or
atttechnical@att.org.uk.
Margaret Curran
mcurran@ciot.org.uk

Trust Registration Service
Penalties
INHERITANCE TAX

HMRC have announced further details of the penalty regime
for the Trust Registration Service.
The obligations of trustees to maintain accurate and upto-date records of their beneficial owners, and to register and
report this information to HMRC via the Trust Registration
Service (TRS) are set out in The Money Laundering, Terrorist
Financing and Transfer of Funds (Information on the Payer)
Regulations 2017. These regulations also provide for both civil
and criminal sanctions if these obligations are not complied
with.
On 5 March 2018, HMRC informed the various professional
bodies of the details of the penalty regime for late registration
with the TRS. The fixed penalties for an administrative offence
are:
zz
Registration made up to three months after the due date:
£100 penalty
zz
Registration made three to six months after the due date:
£200 penalty
zz
Registration more than six months late: either 5% of the total
tax liability or £300 penalty, whichever is the greater sum.
The due date for trustees to complete, or update, the trust’s
details with the TRS will normally be the 31 January following
any tax year in which the trust has paid specified UK taxes on
income or assets. However, the TRS is also the mechanism for
registering a trust for self-assessment. Therefore trustees who
need to register a trust for self-assessment and also wish to
avoid penalties under TMA1970 must, in practice, register via
the TRS by 5 October following the end of the tax year.
In this first year of the TRS, due to various operational issues,
HMRC confirmed last year that no penalties would be charged
if registration with the TRS for 2016/17 was made after 31
January 2018 but no later than 5 March 2018. Equally, for TMA
purposes, the usual 5 October 2018 deadline was extended to 5
January 2018 for those trusts registering for self-assessment for
the first time in 2016/17.
HMRC have said that they will not be issuing penalties
automatically for late TRS returns in this first year but ‘will take
a pragmatic and risk based approach to charging penalties’ and
that ‘a penalty will not be payable if we are satisfied you took
reasonable steps to comply with the regulations’.
Where the amount of a penalty is based on a percentage
of the tax liability, HMRC have clarified in subsequent
correspondence that the total tax liability will be taken to be
the total of all relevant taxes paid by the trust in the year.
This could include not just income tax and CGT under selfassessment, but also SDLT/LBTT, IHT and SDRT. The ATT have
made representations to HMRC asking whether a tax geared
penalty calculated in this manner is appropriate in the context
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of TRS which is an anti-money laundering measure.
HMRC have also confirmed that they will be consulting on
the more serious penalties for money laundering offences
under the same regulations later in the year.
The full statement from HMRC can be found at https://
tinyurl.com/ya47sqrh.
Helen Thornley
hthornley@att.org.uk

John Stockdale
jstockdale@ciot.org.

General Data Protection
Regulation information for
members
GENERAL FEATURE PROFESSIONAL STANDARDS

The CIOT and ATT have been working on FAQs based on
queries we have received. These should assist members
generally with some of the queries they may have in relation
to the General Data Protection Regulation.
The General Data Protection Regulation (GDPR) comes into
effect on the 25 May 2018. The Information Commissioner’s
Office (ICO) website https://tinyurl.com/ptnkmqt provides a
lot of advice and guidance. We have also collated questions
received from members and prepared a set of frequently
asked questions (FAQ) and answers. The ICO has reviewed this
document and it is now available on the CIOT website https://
tinyurl.com/ycmozvby and the ATT website https://tinyurl.com/
ybe8s4z4.
It covers a number of areas including background details
about GDPR, issues surrounding holding data, security when
contacting clients and records to be retained to be GDPR
compliant. Please note, however, that data protection and
GDPR is a complex area and this set of FAQs is intended as a
helpful introduction only.
We would be happy to receive other queries which members
have or details of their experience of meeting the requirements
of the regulations, as will assist with future engagement with
the ICO. Please send these to the Professional Standards team
at standards@tax.org.uk.

office has not been notified of commencement of selfemployment. We have asked for examples to determine
if this is the case. As last year, if you believe that Class 2
National Insurance is due then you should have instructed
your client to make payment of this also. A call to the
Agent Dedicated Line will result in either the corrective
action being taken to restore the Class 2 National
Insurance or a referral to the National Insurance Contact
Centre. I must emphasise though that the completion of
self-employment details on a self-assessment tax return
does not update the National Insurance record.’
HMRC are requesting that agents send examples to the Agent
Forum mailbox agentforum.wt@hmrc.gsi.gov.uk in order that
they can review this issue further. For more details of the forum
and how to join see www.tax.org.uk/WTagentforum.
We are aware that recalculations have occurred for
individuals who have been self-employed for some years. It
would be helpful if examples could be provided of any cases
where it is possible to show that the National Insurance office
has been informed of the commencement of self-employment,
but Class 2 has been recalculated.
Margaret Curran
mcurran@ciot.org.uk

Corporate intangible fixed
assets regime consultation ATT
and CIOT meetings
LARGE CORPORATE TAX OMB

Class 2 National Insurance

The ATT and CIOT have met with HMRC to discuss potential
reforms to the corporate intangible fixed assets regime.
On 19 February 2018 HMRC and HM Treasury launched a
consultation on the corporate intangible fixed assets regime
(https://tinyurl.com/ybquetx9) exploring whether there is scope
for targeted, value-for-money reforms that support the regime’s
administration and international competitiveness.
Specific areas of the intangibles regime considered in the
consultation include:
zz
The 1 April 2002 commencement rule, which excludes pre-April
2002 intangible assets from the regime.
zz
Restrictions on the relief available for the amortisation of
goodwill and customer related intangibles introduced in 2015.
zz
The use and competitiveness of the election for a 4 per cent per
annum fixed rate of relief.
zz
The impact of the intangible asset degrouping charge rules on
mergers and acquisitions.

OMB EMPLOYMENT TAX

ATT meeting

Jane Mellor
jmellor@ciot.org.uk

We have received reports that HMRC are re-working SA302
payment calculations for some self-employed clients to take
out the Class 2 National Insurance contributions.
We raised this (along with others) on the HMRC Agent
Forum. It seems that previous years’ problems are recurring, as
HMRC responded with the following note:
‘The instructions for all of these cases would be the same
as last year. If the National Insurance record is updated to
show that a person is self-employed then the information
will flow through to and update the self-assessment
record to show the [Class 2] liability due. If no liability
is shown it would suggest that the National Insurance
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On 20 March the ATT met with HMRC and HM Treasury
representatives to specifically discuss how the intangible assets
regime affects smaller companies. HMRC recognise that any
changes to the regime need to work for all companies, and were
happy to consider the issues which may be important to smaller
businesses.
A key theme at this meeting was the complexity of the regime
for small companies and their advisers. HMRC were sympathetic to
the request that any future changes focus on simplifying, and not
further complicating, the existing rules.
Regarding pre-2002 assets, it was noted that bringing these
into the intangibles regime would be a helpful simplification.
However, there would still be a requirement to separately track
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goodwill and customer related intangibles acquired since 2015.
Any transitional rules on moving assets into the regime should
be as simple as possible, with a preference for using book value
of assets.
The denial of relief for goodwill amortisation was discussed
in some detail, including how this may have a particularly severe
impact on the smallest companies (who could, as an extreme,
end up in a loss position for accounting purposes but with cash
tax to pay).
While the original intention behind limiting relief for
incorporation goodwill was to reduce tax motivated
incorporations and level the playing field with start-up
companies and unincorporated businesses, there is a concern
that, combined with changes to entrepreneurs’ relief, these
changes may have moved things too far the other way, and
that there may be instances where a commercial desire to
incorporate is not followed up due to tax concerns.
HMRC indicated that, given concerns over costs to Exchequer,
a high level of evidence would be required to justify any changes
regarding goodwill amortisation. However, they were keen to
explore innovative ideas as to how to level the playing field
between different business types whilst limiting cost.
Beyond goodwill, a key area where further guidance was
requested was the treatment of website costs, domain names
and software, where there is currently some uncertainty as to
how relief should be claimed.

Employment status consultation

CIOT meeting

The consultation seeks views on how to make the
employment status rules for both employment rights and tax
clearer for individuals and businesses. The CIOT and ATT will
be responding to this consultation (which closes on 1 June
2018), and we would welcome input from members.
The consultation document highlights that while in the vast
majority of cases it is relatively straight forward to establish
a worker’s employment status, for a small minority it can be
very difficult to do so. The current regimes for establishing
employment status are dependent on the interpretation and
application of case law against the specific facts of each case,
which means that establishing status is not only complex but
the rules are open to interpretation and disputes can be both
costly and time consuming. A worker’s employment status is
crucial to both determining his or her employment rights and
the taxes the worker and engager pay hence the Taylor review
identified a need to make it easier and simpler to establish
employment status.
One approach put forward by the government is
to legislate for the current case law derived tests for
employment. For example, mutuality of obligation, control
and personal service were established as the irreducible
minimum for a contract of service to exist in the 1968 case of
Ready Mixed Concrete (South East) Ltd v Minister of Pensions
and National Insurance. But would codification of the current
tests make it easier to establish status and is it relevant for
tax purposes?
Alternatively, could the current principles used by the
courts to establish status be refined into a simpler, clearer
and more coherent test? A ‘statutory employment status
test’ could have a more precise criteria or structure than the
current case law tests. For example, it could include factors
such as length of contract, or weight particular factors, such
as the percentage of a worker’s income from a particular
engager, or it could simply consider one aspect of the workerengager relationship, such as whether the engager exercises
supervision, direction or control. A simplified test would
probably result in ‘winners and losers’ (depending on one’s
view point and which side of the line an engagement fell) but
is this a price worth paying for simplicity?

On 29 March the CIOT met with HMRC and HMT. This meeting also
considered the various proposals in the consultation document.
With regard to pre-FA 2002 assets, this meeting also concluded
that removing this distinction would be a welcome simplification
which would reduce complexity in transactions and result in
greater alignment between tax and the accounts. However the
extent of the simplicity achieved would, to some extent, depend
upon what the transitional rules were and it was necessary to
address fairness concerns around use of capital losses and nontrading debits against gains on pre-FA 2002 assets. The meeting
explored whether any new rules should include an election to
enable taxpayers to choose whether or not to come within the
intangibles regime for all pre-FA 2002 assets.
The restriction introduced in 2015 in relation to goodwill and
customer related assets was also noted to be an unwelcome
complication in the taxation of intangibles. The CIOT questioned,
as they had in 2015 when the rule was introduced, the rationale
around HMRC/HMT concerns about tax motivated asset deals
being carried out, rather than share deals, noting the rules
introduced in December 2014 around incorporations, which
seemed to address the key concern.
As at the ATT meeting, HMRC and HMT emphasised that
changes to the intangible assets regime must give value to the
Exchequer (in terms of economic growth where there is a tax cost).
HMRC and HMT also emphasised the fact that this consultation
was at Stage 1 and that they remained very open to suggestions
and input from stakeholders. It was noted that the aim of the
intangible fixed assets regime was to support wider economic
growth and investment in assets that are important to growing
businesses. The final chapter of the consultation document is
effectively asking how well the regime is doing this, and how it
could be made to do it better.
Both the ATT and the CIOT will be submitting a response to
HMRC/HMT on this consultation. These responses are due in on 11
May, so if you do have any comments you have a short amount of
time to get these to us.
Emma Rawson
erawson@att.org.uk

40

Sacha Dalton
sdalton@ciot.org.uk

EMPLOYMENT TAX

The government published its response to the Taylor review
of modern working practices in February 2018. As part of
that response a consultation on employment status was
published, to which the CIOT and ATT will be responding.
On 7 February 2018 the government published its response
to the Matthew Taylor Review of Modern Working Practices
along with four related consultations. The publication of
the ‘Good work plan’ (Good Work: The Taylor Review of
Modern Working Practices – https://tinyurl.com/y9utlj56)
and the release of a consultation on simplifying employment
status (https://tinyurl.com/y8yd75rq) were welcomed by
the CIOT and ATT. Although changes to the rates of National
Insurance Contributions (NICs) in relation to employment and
self-employment have been ruled out – which we think is a
mistake as the Government risks ignoring the vulnerability
of the tax base to changing patterns of work and are denying
themselves a means to tackle the issues Taylor identified
around employment status – the employment status
consultation does not just focus on employment rights but
also considers employment status for tax purposes.

Employment status consultation
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Alignment between tax and rights?

From a taxation point of view, should tax liabilities, including
National Insurance, still depend on whether a worker is an
employee? Should the definitions be aligned for employment
law and tax law purposes? Alternatively, given the differences
in the way that the employed and the self-employed are taxed,
should the boundary be based on something other than the
worker being an employee?
In this regard, the current difficulties of having two
classifications for tax law (employed or self-employed), but
three in employment law (which also includes ‘worker’ or
‘deemed contractor’) are also considered in the consultation.
While having the same classifications for both tax and
employment law purposes might simplify matters and provide
clarity, it could also cause problems. Aligning definitions
across the two systems could create steeper cliff edges and
stronger incentives for mis-categorisation. For example, if ‘gig
economy’ workers who are currently classed as self-employed
for tax purposes were to be treated as employees for tax
purposes (and ‘workers’ for employment law purposes) this
would increase National Insurance contribution costs both for
the workers and the businesses they work for.
Equally, while the possibility of developing a new test for
tax purposes which is not based on employment is tempting,
care would have to be taken that this does not result in an
even more complicated test, higher tax burdens for the low
paid, or a greater divergence between employment and tax
law.
If you, or colleagues, have experience of difficulties in
applying the current employment status tests or views on how
status, and the taxation of workers, should be reformed we
would welcome your input.
Matthew Brown
matthewbrown@ciot.org.uk

Helen Thornley
hthornley@att.org.uk

Entrepreneurs’ Relief
PERSONAL TAX OMB

HMT and HMRC are consulting on changes to Entrepreneurs’
Relief to ensure that the conditions do not discourage
entrepreneurs from seeking external finance for their
companies
The consultation ‘Financing growth in innovative firms:
allowing Entrepreneurs’ Relief on gains made before dilution’
seeks views on a proposed solution to situations where an
individual owner loses entitlement to Entrepreneurs’ Relief
because their shareholding is diluted below the 5% (of
ordinary share capital and voting rights) as a consequence
of raising funds through the issue of funds to new or existing
shareholders.
Entrepreneurs’ Relief will be denied on a later disposal
of the shares unless more shares are acquired and retained
for the qualifying twelve-month period. The concern is that
individuals may be choosing to exit early to retain relief rather
than supporting and growing the business.
One of the points made by the CIOT in the response to
the 2017 ‘Patient Capital’ consultation was that the policy
objective for Entrepreneurs’ Relief should be more closely
articulated (and legislated for as necessary) to provide greater
clarity and certainty on the nature of entrepreneurial activity
that is within its scope. It is noteworthy that the consultation
paper states that the objective of Entrepreneurs’ Relief
is ‘to promote enterprise by offering a reduced rate of tax
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to individuals who, with significant initiative and risk, have
contributed to the creation and growth of a business’.
The proposed solution to the problem of dilution is to allow
shareholders to preserve the Entrepreneurs’ Relief via an
election that treats the individual as selling and immediately
reacquiring their shares at the then-market value. The
individual can defer the resulting gain until actual disposal of
the shares effectively banking the Entrepreneurs’ Relief until
that point.
Relief will only be available where the new investment takes
place on or after 6 April 2019. It will be a condition for election
that the issue of shares by the company is part of a commercial
scheme or arrangement which has its main purpose, or one of
its main purposes, the obtaining of capital.
The government does not propose extending the new
elective disposal and reacquisition to trustees – mainly on the
grounds of complexity.
The consultation runs until 15 May so there is still just time
for members to provide the CIOT and ATT technical teams with
views to feed into this consultation. We would welcome your
views on the proposed new mechanism.
Kate Willis
kwillis@ciot.org.uk

VAT registration threshold: call
for evidence
INDIRECT TAX

HM Treasury have launched a wide ranging call for evidence
on the design of the VAT threshold, and the ATT and CIOT
would like to hear your views
Following the Spring Statement on 13 March, a call for
evidence and short online survey were released to explore
whether the design of the VAT registration threshold could
better incentivise growth (https://tinyurl.com/yc58w8bb).
The call for evidence, which was previously announced at
Autumn Budget 2017, follows a report last year by the Office
of Tax Simplification (OTS) setting out concerns that the
current level of the VAT threshold and its cliff edge nature
distort taxpayer behaviour. In particular, small businesses may
choose to keep their turnover below the threshold, either by
legitimately limiting their expansion or illegally under-recording
their takings.
The call for evidence explores:
zz
How the current threshold might affect business growth.
zz
The administrative, financial and competitive burdens
created by the VAT regime at the point of registration,
and why businesses might manage their turnover to avoid
registering.
zz
Possible policy solutions.
The current UK VAT threshold (frozen at £85,000 until April
2020) is the highest in the EU and the OECD. However, in his
foreword to the call for evidence the Financial Secretary to
the Treasury acknowledges that the UK threshold is high for a
reason.
Although the call for evidence states that any discussion
around the design of the threshold must necessarily include
its level, it goes on to look at a number of possible structural
alternatives to simply lowering the threshold, including:
zz
The current EU proposals for SMEs – these include
simplification measures and a smoothing mechanism which
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would allow businesses to exceed the threshold by 50 per
cent for a single year without registering.
zz
Administrative smoothing measures previously proposed by
the OTS – extending the first period for which a business has
to account for and pay VAT to six months, or applying the
threshold test over two years rather than one.
zz
Financial smoothing measures – some countries currently
apply measures to reduce the VAT burden for smaller or
newly registered businesses, or apply different thresholds to
different sectors.
In an unusual development, alongside the formal call for
evidence, the Treasury have also released a short online survey
(https://tinyurl.com/ycca7kh9). This survey, which should only
take around seven minutes to complete, is intended for small
businesses who would prefer a quicker way to engage on the
subject of the VAT threshold.
The call for evidence closes on 5 June 2018. The ATT and
CIOT will be publishing their own, more detailed, online survey
to gather evidence from members during April – please keep an
eye out for more details in the Friday email to members and on
the ATT/CIOT websites. Alternatively, comments on any aspect
of the call for evidence can be emailed to either atttechnical@
att.org.uk or technical@ciot.org.uk
Emma Rawson
erawson@att.org.uk

Jayne Simpson
jsimpson@ciot.org.uk

Expansion of VAT Groups:
HMRC informal consultation to
look at options
INDIRECT TAX

Following the publication of responses to the VAT grouping
consultation in December 2017, HMRC invited respondents to
meetings in March, to consider three potential options for the
expansion of VAT grouping following the CJEU judgment in the
joined cases of Larentia + Minerva (C-108/14) and Marenave
(C-109/14). The options are limited to those that could be
introduced without amending the current control test.
CIOT representatives attended the meetings and a brief
summary of the main discussion points are as follows:
Option 1: Allowing a non-corporate entity (for example
partnership or individual) to join a VAT group with its body
corporate subsidiaries if it controls all of the members of the
VAT group.
Queries were raised in the meetings as follows:
zz
whether the definition of partnership meant a partnership
constituted under the Limited Partnership Act or a broader
definition, for example parties acting in consort
zz
whether this option allows unincorporated associations to
join a VAT group
zz
would joint and several liability apply in all circumstances,
as HMRC accept that it does not apply for corporate pension
fund trustees
HMRC will be considering these points further.
Option 2: Allowing a partnership to join a VAT group where
all of the partners in the partnership are bodies corporate and
all of the bodies corporate are already in a VAT group
This option had been raised in a response to the earlier
consultation in the context of real estate investment
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partnerships. If this option is to be implemented, HMRC
clarified that the partnership would only be able to join the
VAT group in the event that all of its partners were already
members.
Option 3: Allowing a limited partnership (LP) to join a VAT
group where the sole general partner is a body corporate and
manages the LP
zz
LPs under English and Scottish law would be able to access
this option and HMRC are considering whether this should
be extended to qualifying non-UK LPs, where overseas legal
provisions for LP constitution are similar to UK rules.
zz
This option would enable the VAT grouping position for
Scottish LPs (‘SLP’) to be resolved, as partnerships are
separate legal persons under Scottish law. Although HMRC
has been operating a concession for grouping an SLP via
its general partner, it was thought this option allowed the
position to be resolved under legislation to provide a uniform
position for LPs in the UK.
zz
The position for LPs which have more than one general
partner was discussed. HMRC said they would consider
whether, where two general partner entities were VAT
grouped, the LP should be brought in to the VAT group.

Broader points

If any of the options are taken forward, the intention is that
they would apply from April 2019, without retrospective effect.
Whilst HMRC have concerns regarding avoidance opportunities,
it was appreciated that the option(s) should have broad
application to avoid more issues being created than solved.

Next step

If the government decides to make legislative changes, there
will be a further technical consultation on the draft legislation
later in 2018.
Jayne Simpson
jsimpson@ciot.org.uk

Scotland update: Land and
Buildings Transaction Tax
First-time Buyers’ Relief
consultation
GENERAL FEATURE PERSONAL TAX

The CIOT and ATT submitted responses to the Scottish
government’s consultation on the criteria for determining
eligibility to a first-time buyers’ relief and the draft secondary
legislation required to deliver the relief.
Land and Buildings Transaction Tax (LBTT) is a tax fully devolved
to the Scottish Parliament, having been introduced under the
Land and Buildings Transaction Tax (Scotland) Act 2013 (the
2013 Act) with effect from 1 April 2015 to replace Stamp Duty
Land Tax (SDLT) on transactions in land situated in Scotland. The
Scottish Government intends to introduce a relief for first-time
buyers, which will have the effect of raising the zero rate LBTT
threshold from £145,000 to £175,000, generating relief of up to
£600. It is expected that the relief will take effect in June 2018.
Although the consultation did not seek views on either the
£175,000 threshold or on whether or not to introduce the
relief, the CIOT made some general points about these issues.
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In particular, we noted that the introduction of a relief for a
specified group of taxpayers increases the complexity of the
tax and that there are likely to be complications in relation
to determining eligibility for the relief. We also questioned
how effective this relief will be in supporting the Scottish
Government’s policy of assisting first-time buyers, referencing
both the tiny size of the relief relative to the overall costs of
purchasing a property of £145,000 or more, and research
carried out by HMRC in respect of a temporary SDLT relief that
was in place from 25 March 2010 to 24 March 2012.
The consultation proposed four key conditions for eligibility
for the relief:
zz
The buyer is a natural person;
zz
A single dwelling is being purchased for more than £145,000;
zz
The buyer is a first-time buyer, who has never had a major
interest in a dwelling in Scotland or an equivalent interest in
a dwelling situated anywhere else in the world;
zz
The buyer intends to occupy the dwelling as their main
residence.
We think these appear sensible at first glance, but there are
likely to be practical problems in giving effect to them.
The condition that the buyer must intend to occupy
the dwelling as their main residence requires subjective
predictions to be made, creating a tension with the nature of
LBTT as a transaction tax. At a practical level, to deal with this
requirement, consideration needs to be given as to how a buyer
can demonstrate their intent.
The CIOT also raised a concern that in order to provide for
the condition that a buyer must not have or previously have
held a major interest in a dwelling the legislation is creating
unnecessary complexity by inserting a second definition of a
‘major interest in land’ into the 2013 Act. Moreover, we think
that it will prove difficult in practice to monitor compliance
with this condition, especially in respect of interests in overseas
property and property in the rest of the UK.
The current proposal is for the relief to be unavailable in
respect of linked transactions. The CIOT thinks consideration
should be given to allowing the relief in relation to linked
transactions in respect of a couple of exceptions, in line with
the SDLT relief introduced by the UK Government in November
2017.
We also noted that the draft regulations do not contain
details of either the operation of the relief or the thresholds
and rates involved, requesting confirmation of the way in which
these issues will be dealt with.
The ATT also responded to the consultation. Additional
points made by the ATT included:
zz
A suggestion that, rather than looking for an intention to
occupy the property as a main residence, the buyer could be
required to occupy within a given period.
zz
Querying whether the use of the term buyer was sufficient to
achieve the intended exclusion from the relief of individuals
who had previously been gifted or inherited a property.
As noted above, relief is not available if the buyer has
previously ever owned a property abroad. The ATT noted that
this means the relief will not be available even if the individual
can no longer occupy an overseas property due to war, natural
disaster or other similar circumstances.
The CIOT submission is available on the CIOT website at
www.tax.org.uk/ref428
The ATT submission is available on the ATT website at www.
att.org.uk/ref291
Joanne Walker
jwalker@litrg.org.uk

Helen Thornley
HThornley@att.org.uk
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Childcare vouchers given last
minute reprieve
GENERAL FEATURE PERSONAL TAX EMPLOYMENT TAX

The Government have announced that the tax and National
Insurance (NI) relief offered through childcare vouchers will
remain available to new applicants for a further six months
It had previously been announced in the 2016 Budget that,
from 6 April 2018, childcare vouchers would be closed to new
entrants and replaced by the new Tax Free Childcare (TFC)
scheme. This would broadly mean that:
If parents were not already signed up and in receipt of
childcare vouchers by the relevant date, they would not be able
to benefit from the associated income tax and NI benefits.
Employees already receiving childcare vouchers could
continue to receive them as long as their employer ran the
scheme, or until they changed employer.
However, in a House of Commons debate on 13 March
2018, the Government announced that this deadline will be
extended for a further six months. As a result, the cut-off date
for new applicants to benefit from the tax and NI relief through
childcare vouchers has now moved to 4 October 2018.
We understand that, provided parents receive a voucher in
one of the 52 tax weeks ending on 4 October, they can continue
benefiting from the tax and NI relief after that date as long as
their employer continues to offer the scheme and they have a
gap of no more than 52 tax weeks between vouchers.
HMRC have confirmed that this six-month extension also
applies to directly-contracted childcare provided by employers,
which will also eventually be replaced by TFC. Workplace
nurseries are not affected by the introduction of TFC.
The general rule is that parents can either claim childcare
vouchers or TFC, not both. While some people will be better off
under TFC, others will benefit more from childcare vouchers.
Individuals need to check their own position carefully, as
whether they qualify for either scheme and how much help
they can get depends on a number of factors including hours
worked, income, number of children and the amount of
childcare costs.
In their press release following the announcement of the
six-month extension (see https://tinyurl.com/ycbuusfp) LITRG
highlighted the difficulties parents face in working out which
childcare scheme is best for them.
Alongside childcare vouchers and TFC, childcare help is also
provided through the tax credit and universal credit systems.
In some cases, making an application for one scheme can end
financial support under another and so parents already getting
either tax credits or universal credit (whether or not it includes
any childcare support) need to ensure they check their position
carefully before making any applications.
The Childcare Choices website offers a calculator to help
people make these choices, however it does not include
universal credit and it may not give accurate answers for those
with more complex circumstances such as variable childcare
costs. LITRG recommend that people to contact a local advice
agency (https://tinyurl.com/y9nsffwt) for help to make sure
they make the best decision based on their own circumstances.
In their press release (see https://tinyurl.com/y7myb6hn) the
ATT highlighted that the six-month extension gives employers
more time to consider childcare vouchers. Childcare vouchers
may be preferable to TFC from an employer perspective–
where vouchers are provided under salary sacrifice there
will be a Class I secondary NI saving of 13.8 per cent of the
salary surrendered. By contrast, TFC provides no NI savings
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for employers or employees. However, unlike TFC, childcare
voucher schemes have to be run by an employer, which does
give rise to some extra administration and costs.
The ATT recommend that employers who are in a position
to do so use the extra time given to consider the implications
of the alternatives of childcare vouchers and TFC for both
themselves and their employees.
Emma Rawson
erawson@att.org.uk

Victoria Todd
vtodd@litrg.org.uk

Real Time Information and
benefits: an update
EMPLOYMENT TAX PERSONAL TAX

Last month, Meredith McCammond of LITRG explored how
Real Time Information data is used in the benefits system. In
this article, we explore potential problems that may occur and
provide some important updates on the use of RTI data in the
universal credit system.
Since April 2013, most employers have been required to
report payroll data to HM Revenue & Customs (HMRC) in real
time. The basic premise of the Real Time Information (RTI)
system is that employers must, with some limited exemptions
and concessions, submit PAYE data to HMRC on or before their
employees’ pay day (be that weekly, monthly or otherwise).
There are potential penalties for failures in relation to
sending payroll data to HMRC in real time. Despite this, there
remain a number of late, missing and incorrect employer
submissions and, of course, it is possible for problems to occur
with the data once it is processed by HMRC. In particular, micro
employers seem to struggle with the ‘on or before’ concept (per
this HMRC research: https://tinyurl.com/y7khdq8s) and there
have been well publicised issues with duplicate employments
being created within HMRC’s systems.
RTI is not only relevant to HMRC for tax purposes. Universal
credit, a new benefit gradually being rolled out across the UK to
replace tax credits, housing benefit, income-based jobseeker’s
allowance and income-related employment and support
allowance, has been built on the basis that the Department
for Work and Pensions (DWP) will receive RTI data from HMRC
which will allow them to automatically calculate and adjust
universal credit awards.
Before the RTI data is used within universal credit, an
individual’s details are validated against both DWP and HMRC
systems to ensure they match between both departments. DWP
then receive a copy of data submitted by employers –before
HMRC do anything with the data themselves. Where employers
submit data late or submit incorrect figures (even if they are
subsequently corrected), there can be potentially serious
consequences for the universal credit award. In some cases it
could alter the level of universal credit payments or it could

lead to a universal credit award stopping.
The process for universal credit claimants to challenge
earning figures obtained from RTI is not entirely clear but
according to a recent FOI request to DWP (https://tinyurl.
com/yd2k7msr) if a claimant queries the RTI data, in the first
instance DWP will attempt to resolve the query. If DWP cannot
resolve the issue then a process is in place where DWP, not the
claimant, will refer the matter to the ‘HMRC and DWP Jointly
Managed Engagement Team’ (JMET) in order that they (again,
not the claimant) can contact the employer if appropriate to
clarify any outstanding issues. Approximately 70 cases a week
are currently referred to the team.
The use of RTI data to set universal credit awards has a
number of potential benefits for both DWP and claimants,
however LITRG also have a number of concerns about it and
how, in practice, queries about the underlying earnings figures
will be resolved. It is also not clear what information is currently
given to claimants about the earnings figure used to calculate
their universal credit award in order for them to check the
figures used are accurate. And, as discussed in last month’s
Technical Newsdesk article (https://tinyurl.com/yd5quckd) it is
worrying that the data received through RTI does not, in some
cases, meet the legislative definition of income for universal
credit purposes. For example, it is possible for universal credit
claimants to deduct unreimbursed work expenses from their
income figure for universal credit, something which is not
picked up through the RTI system and is not made clear to
claimants (although DWP now say they are planning some
external communications to raise awareness of this).
Universal credit is based on a person’s net income after
deductions of tax and National Insurance (NIC). Rather
oddly, and something which LITRG has pointed out since the
Regulations were introduced, is that only tax and NIC paid in
that period ‘in respect of the employment’ should be allowed
as a deduction. Yet there is no way for DWP to ascertain this
amount from the RTI information or indeed at all unless they
use a notional calculation (they may need to do this in cases
where a tax code contains multiple non-employment related
elements, for example).
Currently, universal credit is rolling out gradually and
therefore the number of claimants with earnings is relatively
small. There is the potential for these RTI related problems to
be a significant hurdle for the success of universal credit if these
issues are not addressed quickly. In order to tackle some of
them, HMRC have (with funding from DWP) established a ‘Late,
Missing and Incorrect payments RTI Project’ which formally
starts from 1 November. The aim of the work is to reduce Late,
Missing and Incorrect data through IT changes and ongoing
education and support for employers.
In the meantime, advisers should be aware of the wider use
of the data submitted by employers and to be alert for potential
issues. LITRG are keen to hear any feedback on problems that
arise.
Victoria Todd
vtodd@litrg.org.uk

Recent submissions

Further information

Date sent

Consultation on LBTT First Time Buyers Relief

www.tax.org.uk/ref428

21/03/2018

Aligning the tax treatment of Islamic finance and conventional finance

www.tax.org.uk/ref459

28/03/2018

www.att.org.uk/ref291

21/03/2018

CIOT

ATT
Consultation on LBTT First Time Buyers Relief

44

May 2018 | www.taxadvisermagazine.com

BRIEFINGS

CIOT/ATT

Plus ça change on
Merseyside

Marion Hodgkiss, ATT
Certificate of Appreciation,
Graham Batt y, ATT President

Michael Spencer, Branch Chair

BRANCHES

It is certainly true that
much has changed since
1980 when the Merseyside
Branch was founded. The
top rate of income tax is no
longer 75% and corporation
tax is now a little less
than the then prevailing
52%. Whilst we no longer
need to know about close
company apportionment and
development land tax, much
more has been added in their
place to bring the UK tax code
to its current proportions. Yet
much else remains the same
and this was a theme alluded
to by our new Branch Chair,
Michael Spencer, in his first
address to the key gathering
of our members and guests;
our annual black tie dinner on
1 March 2018.
Our tax community
remains close knit and
the branch still provides
a focal point for local tax
professionals, just as it did 38
years ago. Indeed we recall
how our very first CPD event
dealt with Tax Planning for
Family Businesses and the
Finance Bill – perennially
relevant topics. Our annual
dinner continues to be a
superb opportunity to catch
up with peers, entertain
clients and enjoy fine food
in a convivial atmosphere
with excellent after dinner

James Lawton, CTA Branch
Prizewinner, Michael Spencer

entertainment. This year that
was provided by author and
comedian Dominic Frisby.
We were pleased to be
able to continue our tradition
of recognising excellence,
giving an award to one
of our newer colleagues,
James Lawton of BDO, for
winning a branch prize in
his CTA exams. We also
publicly celebrated the
outstanding contribution of
one of our stalwarts, Marion
Hodgkiss, for long service to
the ATT. Furthermore, we
were delighted to provide
a platform for local charity,
Greenbank, to highlight their
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valuable work amongst the
disabled and disadvantaged in
Liverpool. Special thanks are
due to our sponsors for the
year, Equiom Group.
As noted, a great deal has
altered since our branch first
began. Back then, the tax
profession was emerging from
the better part of a decade
when artificial pre-packaged
tax arrangements were
freely sold and it sometimes
seemed as if everyone was
a tax avoider. That is, until
the tide of public opinion
began to turn, until questions
were asked in Parliament,
until the Revenue acquired

new powers to dissipate
the cashflow advantages of
undertaking tax planning
and until the courts started
striking down schemes by
looking beyond the detailed
technical language on which
they purported to rely. Such
a state of affairs would, of
course, never come to pass
again.
Whatever developments
occur in the world of tax, the
Merseyside Branch is proud
to represent the CIOT and
ATT in our local community
and wishes to thank all those
who have supported it over
the past 12 months.
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Review of RSA debate:
Business Tax Reliefs:
corporate welfare
or essential?
EVENT

Whether business tax reliefs are
corporate welfare or essential
elements of the tax system was
the topic of the latest CIOT/IFS
debate.
CIOT President John Preston
introduced the panellists to the
audience of tax and accounting
professionals, economists, civil
servants and others with an
interest in tax policy.
The first speaker was Helen
Miller, Associate Director at
IFS, who urged the audience to
look for the tax design behind
the big numbers. Although
HMRC statistics say we forego
over £400 billion of revenue
each year as a result of reliefs,
and headline writers can make
their work particularly striking
by comparing them to total
government spending – around
£800 billion – or to corporate
tax receipts – around £50
billion – they are not particularly
meaningful unless you know
what tax reliefs are. Some are
part of our tax structure and
others encourage activities.
Miller said economists generally
want a broad base and low rates.
Since almost all taxes distort
people’s behaviour in ways that
are undesirable, it makes sense
not to load all the distortions
onto one tax base. A broad
base also makes sense because
exempting some activities or
incomes creates boundaries in
the tax system, which in turn
create complexity and avoidance
opportunities and often lead to
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unfairness. But the broad base/
low rate rule of thumb does not
imply zero reliefs are optimal.
It is desirable to tax
companies’ profits rather than
revenues, said Miller. If we tax
revenue, we will tax highrevenue, high-cost activities
more heavily than low-revenue,
low-cost activities. Our current
system does not consistently
deduct the cost of investment,
meaning that some investments
are discouraged, some are
incentivised and some are
unaffected by the tax system.
Miller added that it is
desirable to design taxes in
such a way that we minimise
the extent to which they lead
people or firms to change their
behaviour, and she added that
too many reliefs have weak or
poorly articulated policy aims.
Entrepreneurs’ Relief is
poorly targeted, she argued.
Unlike R&D tax credits, it is
not targeted at investment
but at profits. It is available to
many businesses that are not
entrepreneurial but not available
to entrepreneurs who cannot
take their income in the form of
capital gains.
She closed her speech by
saying that to work out which
we should scrap or modify, we
should get more accustomed
to digging into the details and
evaluating how each relief stacks
up against a clearly stated tax
design. The bar for introducing
any new relief should be high.
The NAO has undertaken a
host of research on tax reliefs.

John Cullinane asking a question during Q&A session

Rob Prideaux, Director at the
NAO, said the auditing body had
found it ‘impossible’ to identify
policy aims for all business tax
reliefs, not least because some
are so old, such as on agriculture
which go back hundreds of
years. Others have changed
because the rules around them
have changed. He added that
the NAO found the cost of many
tax reliefs to be unknown, partly
because it is impractical for
HMRC to collect data through
tax returns on all of them. The
NAO found that just 180 reliefs
had published costs and quite a
lot of these had ‘costs unknown’
against them.
He displayed a series of
graphs to show how there is a
significant time lag between
the Government taking action
to narrow the definition of tax
reliefs to tackle suspected tax
avoidance, such as with film tax
reliefs, and the impact being
shown by a reduction in their
use. Prideaux gave examples of
tax reliefs that have proved far
more costly to the Exchequer
than was forecast when
Parliament approved them.
For example, the expected
cumulative Exchequer impact
of Entrepreneurs’ Relief as
approved by Parliament was
£729 million but in 2011-12 the
actual cost was £2.1 billion.
It can be easy to spot when
tax relief is being exploited
at an industrial scale for tax
avoidance; the sharp rise in
2006-7 in ‘share loss relief’
was put down to marketed

avoidance, although HMRC was
not aware of this peak until
2013.
The next speaker was Dr
Kevin Farnsworth, Reader in
Social Policy at the University
of York and a regular writer
on the concept of ‘corporate
welfare’. Farnsworth mentioned
many examples of problems
with tax reliefs, in the hope that
it would lead to an overdue
‘honest and open’ public debate
about them. Farnsworth said
the problem with tax reliefs is
that many provide the wrong
type of ‘corporate welfare’. He
said tax reliefs should be seen
as part of the ‘wider corporate
welfare system’. They are
relatively blunt policy tools and
there is evidence that they are
not always the most efficient,
effective and transparent way to
delivering support to businesses.
But tax reliefs can help make a
progressive tax system, he said.
Tax reliefs and tax
expenditure are not just
accountancy work or ‘god given’,
they are politically engineered
and therefore must not be
discussed in a narrow way, said
Farnsworth. Many reports on
reliefs tend to find the same
things; he drew attention to the
Public Accounts Committee’s
work on tax reliefs, especially
its conclusion that HMRC rarely
assess whether a tax relief is
an economically efficient way
of meeting its policy objective.
They are simply not scrutinised
as other policies are, he added.
He said the NAO estimates that
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Helen Miller, Rob Prideaux, CIOT President John
Preston, Annie Gascoyne and Dr Kevin Farnsworth

in excess of £4 billion per year
is lost as result of fraud related
to tax reliefs. Even for noncontested reliefs such as R&D
tax credits, the actual estimate
of return is highly variable.
Tax reliefs offer one way
of bending policy to achieve
aims, but these can be achieved
in other ways, Farnsworth
argued. Post Brexit, should we
compensate businesses who
face increased exporting costs,
shall we invest more in supply

chain or in human capital? We
could have more options to
support business without the
restrictions on EU state aid rules,
he pondered. Reliefs face a more
testing policy environment, in
any case and will only prove
partial answers in any event.
Annie Gascoyne, Head
of Economic Policy at CBI,
told the audience that of
the ‘180 or so’ principal tax
reliefs costed by HMRC, only
three per cent in expenditure

terms result in reliefs
from corporation tax. She
compared the business tax
(excluding income tax and
VAT) contribution, worked out
by CBI, of businesses to be
£205 billion and against tax
expenditure, a subset of tax
reliefs, of £4.4 billion. Leaving
markets to their own devices
leads to sub-optimal outcome
such as underinvestment
that impacts business and
customers, and society
more broadly. She talked
about ‘above the line R&D
expenditure credit’, which
allows business to ‘recognise’
the R&D credit before pretax profits, so loss-making
companies benefit. This is
important to support the UK’s
growing high tech sector and
smaller businesses, which are
characterised by high upfront
investment costs, fast revenue
growth but it takes them a
number of many years before
a profit is realised. Building
those nascent businesses is
important, she said. Gascoyne
cited HMRC statistics which
show R&D expenditure used to
claim R&D tax relief was £22.9
billion in 2015-16, and 20 per
cent of that R&D expenditure

CIOT/ATT

London Branch/King’s College London
8th International Tax Conference
BRANCHES

Alvaro Benavides, LLM Class of
2018 reports
The Great Hall of King’s
College London was the venue
of the 8th International Tax
Conference, held jointly by ATT/
CIOT London Branch and the
Dickson Poon School of Law
of King’s College London on 20
March 2018 and attended by 160
delegates. The conference was
chaired by Jonathan Schwarz
of Temple Tax Chambers, a
leading barristers specialising
in international tax and head
of the LLM in International Tax
program at King’s. A variety
of highly topical international

tax issues were discussed,
starting with Jonathan Schwarz
analysing the most recent
relevant international tax cases
and disputes. The first panel of
experts discussed Global Tax
Develop-ments. Renata Ardous,
International Tax Director at
Mazars, spoke about the way in
which investors structure their
business in China and the Middle
East in an efficient tax manner in
today’s international tax context.
Lee Holloway, Head of Tax, Next
Plc, addressed the different tax
and customs challenges for UK
businesses with global supply
chains that resulting from the UK
decision to withdraw from the
EU. David Klass, partner in Gide’s
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London tax practice, completed
the picture by looking at recent
EU taxation developments and
considered their likely their
impact on UK business postBrexit.
The keynote speaker was,
Melinda Brown, senior transfer
pricing advisor at the OECD.
Melinda explained the challenges
that the OECD is currently
tackling especially those that
remain pending in the BEPS
project and also the focus of
the OECD’s work for the coming
years in transfer pricing.
The first afternoon session
was on US tax reform and what
UK businesses need to know
about it. The panel was lead

was by SMEs and 40 per cent
by businesses under 10 years
of age or under.
There is a wealth of
research showing foreign
direct investment, influenced
by tax reliefs such as
the Patent Box, leads to
clustering of activity and
boost innovation capacity of
domestic firms, Gascoyne said.
Audience members raised
a range of the points. John
Cullinane, CIOT Tax Policy
Director, asked if we should
look more at VAT and personal
tax reliefs as these affect
business too. Sam Mitha
CBE, former HMRC Deputy
Director of Central Policy, and
current LITRG volunteer, said
that politics is the main factor
behind the introduction of tax
reliefs. Another member of the
audience compared adjusting
individual tax reliefs to putting
and then removing ball bearings
from a sheet, with the idea that
more and more are added to
the sheet and therefore making
a change to one relief has knock
on effects to other reliefs.
An audio recording of the
March 5 2018 event at the RSA
can be found here (https://t.co/
pP9xdE3OKd)

by Jeffrey Trinklein, partner
in Gibson Dunn & Crutcher
and Co-Chair of the firm’s tax
practice group and supported
by Giles Parsons, Senior Tax
Director of Caterpillar Inc. and
Leif Jorgensen, of the EY US Tax
Desk in London. Together they
provided a detail presentation of
the ins and outs of US tax reform.
The final panel provided a
perspective on UK International
tax developments. David Saleh,
partner at Clifford Chance,
explained the existing and
proposed tax treatment of
non-resident investment and
dealing in UK land. Erika Jupe,
partner in Osborne Clarke and
their UK head of international tax
analysed technology transactions
and the proposed expanded
withholding tax on royalties.
Tom Matthews, of the HMRC
Tax Treaty Team, completed
the day with an explanation of
the UK position on the BEPS
Multilateral Instrument.
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CIOT

New CIOT Council member from 19 March
2018: Tracy Easman CTA (Fellow), ATT (Fellow)
COUNCIL

Tracy joined the then Inland
Revenue in 1984 to work
at the local tax office in
Horsham, West Sussex.
She remained there until

1989 when she joined a
local tax consultancy firm.
After 18 months she joined
another firm in Horsham and
remained there until 2003.
Later that year she started
her own tax consultancy

CIOT

Fellows’ Dinner
EVENT

The eighth Fellows’ dinner will take place at Innholders’ Hall on Thursday
12 July 2018. Please visit www.tax.org.uk/fellowsdinner2018 or contact
Lisa Drakley at events@ciot.org.uk to sign up for this popular and
prestigious event.

business. As a sole
practitioner in Ashington,
West Sussex, she specialises
in personal tax compliance,
small limited companies and
also VAT and payroll.
She qualified as a member
of the ATT in May 1993 and
became a CTA in May 2000.
She has a long involvement
with both the Institute and
the ATT, since joining her
local branch committee in
2006.
She is currently ATT
Deputy President, Vice Chair
of the Institute’s Finance &
Operations Committee, a
member (and Past Chair) of
the Professional Standards
Committee, a member of

Tracy Easman

the Digital & Agent Strategy
Working Group and Past
Chair of the Sussex Branch.

CIOT/ATT

CIOT/ATT Scotland
conference on the move
EVENT

Following a review of
previous conferences and
feedback from members, the

Hilton Dunblane Hydro has been
chosen to host the event, which
will take place on Friday 2 and
Saturday 3 November this year.

Located 45 minutes from
Edinburgh and Glasgow, the
hotel is situated just off the
M9/M80 near Stirling, with
Dunblane train station, less
than a mile away, offering
direct access to main line rail
services.
Planning for the two-day
event is now underway, which

promises to provide members
with the opportunity
to hear from a range of
quality speakers as well as
to network with fellow tax
professionals from around
the country.
Further details of speakers
and booking arrangements
will be available shortly.

The Hilton Dunblane Hydro, venue of the CIOT/ATT Scotland conference
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Top Left: Jitterbug dancers provided entertainment during the evening. Middle
Left: Marion Denby, ATT Apprentice Prizewinner, November 2016, Graham
Batty, ATT President, Andrew Millington, first student to pass ATT Foundation
Qualification in Personal Tax. Bottom Left: Guests enjoying guided tours at the
Churchill War Rooms. Top Right: Graham Batty, ATT President.

At the ATT
President’s
Reception

EVENT

On Tuesday 20 March 2018 ATT
President, Graham Batty, hosted
a reception at the Churchill War
Rooms.
More than 140 guests
attended the evening including
representatives from other
professional bodies, employers
of ATT members and students
and other stakeholders.
The reception also provides
an opportunity to say thank
you to the many volunteers
who give their time to
assist the Association in its

activities and we celebrated
the many achievements
of Committee members,
Branch representatives
and local Working Together
representatives over the past
year.
Guests were given the
opportunity to have a guided
tour of the War Rooms, to view
it in its full splendour and learn
about its role in some of the
pivotal events in our country’s
recent history. Entertainment
was provided by Jitterbug
dancers who performed to
1940’s swing music.

CIOT

Chartered Institute of
Taxation Notice of Annual
General Meeting
AGM

The Annual General Meeting
of Members of the Chartered
Institute of Taxation will be held
on Tuesday 22 May 2018 at 16.45
in the Smeaton Room, One Great
George St, Westminster, London
SW1P 3AA.
Electoral Reform Services
(ERS) have been appointed as
scrutineers for the CIOT AGM
2018. Access to the AGM Notice, Annual Report and Statutory Accounts and information
regarding those standing for
election to Council will be provided through links in an email
sent to Institute members by
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ERS in April. The ERS proxy voting
site will also be accessible via a
link in that email.
If you prefer to receive a hard
copy of the proxy form, please email
customerservcies@electoral-reform.co.uk or telephone: 0208 889
9203 and a form will be sent to you
with a reply paid envelope. You have
until 20 May to return the form. A
copy of the AGM Notice and Annual
Report and Statutory Accounts will
also be available on the Institute’s
website, (www.tax.org.uk) from
mid-April.
Please note that hard copies of
the proxy voting form will no longer
be sent to all members with
Tax Adviser magazine.
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ATT
Prizewinners’
lunch
EVENT

On Tuesday 20 March, ATT President
Graham Batty hosted a celebratory
luncheon for the outstanding ATT
prize winners of 2017.
More than 50 guests attended
the lunch held at the Royal Society of
Chemistry, London and celebrated the
successes achieved by ATT students.
A host of Past Presidents, Committee members and Honorary Fellows
attended the event to congratulate the
prize winners.

ATT Prizewinners
CIOT

Rt Hon Nicky Morgan MP to give CTA Address
EVENT

Rt Hon Nicky Morgan
MP, Chair of the House
of Commons Treasury
Committee, is to give
this year’s Chartered Tax
Advisers’ Address.
Nicky Morgan is the
Member of Parliament for
Loughborough, first elected
in 2010 and re-elected in
2015 and 2017. She is a

former M&A lawyer and
worked in three major City of
London firms.
In Government she
served as Secretary of State
for Education, Minister
for Women & Equalities,
Financial Secretary to the
Treasury, Economic Secretary
to the Treasury and as a
Government Whip.
In July 2017 she was
elected by Members of

Parliament on all sides of
the House of Commons as
the first woman Chair of the
Treasury Committee.
She is the author
of Taught not Caught:
Educating for Character in
the 21st Century.
The CTA Address takes
place on Tuesday 22 May
2018 at 18.00 in the Telford
Theatre at One Great
George Street, London.

Nicky Morgan, Chair of the House of
Commons Treasury Committee

Chartered Tax Advisers’ Address 2018
Address to be given by Rt Hon Nicky Morgan MP Chair, House of Commons Treasury Committee

BOOKING DETAILS I would like to apply to attend the Chartered Tax Advisers’ Address on Tuesday 22 May at 17:45 for 18:00, to be held
at One Great George Street, London.

Name
Membership Number
Job Title
Postal Address
Email*
Numbers are limited so it is advisable to book early
Please return the completed booking form to Ms Clara Roberts at croberts@ciot.org.uk; alternatively you can post the form to 1st Floor, Artillery House,
11-19 Artillery Row, London SW1P 1RT, no later than Friday 4 May 2018.
*RSVP confirmation and other event information will be sent by email so please be sure to include an email address to receive this correspondence.
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WCOTA

News from the WCOTA
EVENT

Alison Lovejoy provides news
from the Worshipful Company
of Tax Advisers
History of Tax: The politics of
land taxation in the British
Empire
Caroline Turnbull-Hall writes
that in February Professor
Martin Daunton made a
welcome return to the Tax
History Group to continue
his ‘Cook’s tour’ of tax. Three
years ago he took us to Japan,
and this time we had a round
trip from the UK to New
Zealand via India, and home
again.
In Britain in the nineteenth
century there was a system of
tenure which was tripartite,
with landowners, tenants
and labourers. This system
attracted criticism from radicals,
including James Mill and his
son John Stuart Mill (both of
whom worked for the East
India Company), who held
that income from land was
parasitical, as the landowner did
not have to do anything to earn
it. Better instead to move away
from a tenurial system to one of
yeoman farmers.
These ideas were pursued
in the British Empire by the
rulers and settlers who had
to decide on the optimum
structure for society, which was
in part determined by the way
that land was held and taxed.
Professor Daunton illustrated
the development of land tax,
and the eventual adoption of
the radical ideas in Britain, by
reference to India and New
Zealand.
Ultimately New Zealand
rejected the large estates that
were a consequence of the
tripartite system. However,
reaching the position was not
simple and necessitated several
reforms. In the 1850s the
price of land was reduced to
create small farms for settlers;
in reality this resulted in the

creation of vast sheep farms
owned by the wealthy. George
Grey, who had been Governor
and would later become
prime minister in 1877, and
John Balance, the Treasurer
from 1878, wished to create
small farms and introduce a
tax on land, whether or not
it produced an income, with
income arising from personal
exertion remaining untaxed.
Although more in line with the
radical views in Britain, this
system was not without its
problems, not least hostility
from urban interests. Further
reform followed in 1892, with
a Government scheme to buy
land from large estates, with the
introduction of a progressive
income tax, which eventually
funded the non-contributory
state pension introduced in
New Zealand in 1898, ten years
before Britain.
In a fascinating talk,
Professor Daunton illustrated
the economic and political
lessons learned from the various
systems adopted in India and
New Zealand, which should be
the subject of study for anyone
considering the development of
land taxes today.

EVENTS

Sue Christensen writes about
the Brigantes Winter Gathering,
which was held in the beautiful
city of York on 15 December.
The Master, Morag Loader,
together with her consort and a
number of the Court, enjoyed a
warm and welcoming reception
followed by supper at Merchant
Adventurers’ Hall followed by
the annual Christmas concert at
the Minster. The Minster choir
were in great form and readings
were provided by Sir Mark Elder
and Miriam Margolyes. Later
many of the tax advisers present
joined together for a convivial
drink at the Radisson hotel
where many were staying.
Early in March, I attended
the ‘Budget Banquet’ which
was held in the Merchant
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Martin Daunton

Taylors’ Hall in Threadneedle
Street. The Budget Banquet
date reflects that when the
Company was founded the
Budget was delivered in
March and the tradition of
the March date is continuing.
Our guests, proposed by Paul
Morton, Middle Warden,
included Graham Batty, ATT
President, John Preston, CIOT
President, Peter Fanning,
Chief Executive of the CIOT,
Lieutenant Commander William
Blackett and Lieutenant Jordan
Moore from HMS Bangor,
Wing Commander Peter
Thorbjornsen and Squadron
Leader Julius Jakubowski from
101 Squadron, and Masters
from our sister Financial
Services Group Companies and
their Clerks.
The response was delivered
by Dame Valerie Strachan DCB.
Valerie had a distinguished
career in the Civil Service
culminating as Head of HM
Customs and Excise, and
therefore was well-known to
most of those present. Since
February 2012 she has been
a member of the Judicial
Appointments Commission.
However, she spoke of what
she had been doing since she
‘retired’. She was always very
much in demand and found it
difficult to say ‘no’, so has taken
part in a number of fascinating
projects since then, and each
of them had a tax angle, thus
proving that tax never leaves
you!
Lt Cdr Blackett spoke about
how pleased HMS Bangor is
to have an affiliation with the
WCOTA and explained what the

Tax Advisers’ prize winner, Able
Seaman White, had done in the
Gulf to earn his prize as the best
rating.
We were entertained on the
organ, piano and trumpet by
Edward Dye, Leslie Pearson and
Crispian Steele-Perkins, with
a special mention of Crispian
playing his hose-pipe!
Another event which was
well-attended by 22 Members
of the WCOTA was the United
Guilds’ Service, an inter-livery
event open to all the Livery
Companies throughout the
City. A very enjoyable lunch
was held in the Plaisterers’ Hall
afterwards.

MASTER’S DIARY

As usual, Morag’s diary has
been very full since my last
article and it is impossible to
list all that she has done. If
anyone would like to find out
more about her activities,
please visit our web site (http://
www.taxadvisers.org.uk).
However, of special mention is
the White Tie dinner hosted by
the Lord Mayor at the Mansion
House for all 110 Livery
Masters and their consorts the
night before the United Guilds’
Service. Morag tells me that
she particularly enjoyed the
Chartered Surveyors’ Dinner,
also at Merchant Taylors’ Hall
and the Lecture given by the Rt
Hon The Lord Willetts, former
Minister for Universities and
Science who was speaking
on ‘The importance of
higher education for the UK
internationally and how the
City, industry and commerce
can support it’.
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Branch events

MAY–JUN 2018

Where do you get your CPD?

Does your firm provide your CPD needs? Have you tried a local Branch event before? Would you like the
opportunity to meet with CTAs, ATTs and other professionals in your local network? Why not go along to a
local Branch event. Below we have listed branch events taking place up to 15 June 2018. However, please
visit your local branch website as there may be some events which have been planned since this list was
sent to print. Please note that advance booking is essential for all Branch events.

East Midlands
Thursday 7 June
Finance Bill 2018
Mark Morton
16.30-20.00

Edinburgh

Wednesday 16 May
Scottish taxes, LITRG and CIOT
17.15-18.45

Essex

Tuesday 22 May
Practical aspects of
share valuations
Jenny Nelder
18.00-20.00

Hampshire

Thursday 17 May
Property taxes and
valuation issues
16.00-19.30

Harrow &
North London

Thursday 7 June
Stamp duties update
Georgina West
18.45-20.15

Leeds

Wednesday 16 May
Corporate &
business taxes
Pete Miller
18.00-19.30

Manchester

Monday 21 May
Company reorganisation
and topical issues
in SDLT
Michael Collins
16.00-19.00

Merseyside

Wednesday 23 May
Budget update –
ICAEW joint event
Marion Hodgkiss

Mid Anglia

Wednesday 13 June
Tax planning and
accounting for
small OMBs and
micro entities
John Selwood and
Peter Rayney
10.00-13.00

North East England
Thursday 31 May
General tax update
Mark Ward
13.30-17.00

Northern Ireland

Wednesday 16 May
Current pitfalls and
opportunities in
Employment tax
Ros Martin
17.15-19.15

London

Wednesday 6 June
General tax update for
SMEs and OMBs
Amanda Fisher
17.15-19.15

Monday 21 May
OTS – VAT review
Ruth Corkin
18.00-19.00

Severn Valley

Wednesday 23 May
Making Tax Digital
Paul Aplin
18.00-19.00

Thursday 24 May
How to make Partner
18.00-19.00
Tuesday 12 June
Private client conference
Paul Ayres
09.30-17.00
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Wednesday 16 May
Tax investigations
update
David Francis
14.00-17.15

South London & Surrey
Wednesday 16 May
Current consultations
Croydon
Adrian Rudd
18.30-20.00

Monday 4 June
VAT update
Guildford
Les Howard
18.30-20.00

South West England

Wednesday 13 June
HMRC enquiries
Croydon
Jeremy Johnson
18.30-20.00

Sussex

Wednesday 16 May
VAT update
Dean Wooten
15.45-19.00
Thursday 17 May
Tax planning
update
18.30-20.00
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To place an advertisement contact:
advertisingsales@lexisnexis.co.uk
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The ATT is recrui ng for a Chief Examiner ho ill be responsible for the smooth running of the ATT exam process. This
includes se ng areas to be examined, revie ing ini al and nal dra s of the exam papers and also the ans ers for
technical errors and ensuring consistency in the marking of exam papers.
Experience and no ledge:
•

Demonstrate a high level of up to date technical ability across the board but accepting there may be some areas such as AT and
indirect ta es generally where there is likely to be limited knowledge . The individual s principal e perience should therefore be in
direct ta ation.
•
•

ave demonstrable interpersonal skills in order to be able to deal with a wide range of people including volunteers permanent sta at
the ATT e aminers and tutorial body representatives.
E x h i bi t th e p eop l e manag ement sk i l l s nec essary to manag e a l arg e number of ex ami ners so th at th ey w ork tog eth er as a team.

•

ave su cient time to carry out the duties properly and not be under undue pressure from other commitments. Ideally the hief
aminer would not be in full time employment.
•

ave had previous e perience of e amination preparation and hold TA or e uivalent uali cation.

There must be no potential con icts of interest. In particular the hief
training for the TA or ATT e aminations.

aminer is not permi ed to be involved in tutoring coaching or

The appointee must be able to contract for a minimum of three years with a subse uent roll on for at least one e amination session.
Applications should be submi ed by the deadline date of 1 June 2018.
If you have any ueries or would like further information on this post please contact our R

cer Rakhi ora on rvora ciot.org.uk.

Find your next promotion
Upload your cv and depend on us to find
your next taxation role

Go to www.taxation-jobs.co.uk
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Personal Tax Manager
Leeds – £excellent

Personal Tax Senior
Leeds – To £23,000

This independent accountancy firm in the centre of Leeds
is looking for a personal tax specialist to manage the tax
compliance service for the firm’s portfolio of clients. You must
have man management experience, as you will act as a mentor,
manager and technical sounding board for the personal tax
team. You will maintain and develop the excellent relationship
the firm already has with its clients. You will be CTA/ACA/
ATT/STEP qualified or qualified by experience. A 4 day
working week will also be considered. Call Alison Ref: 2586

Our client is a well regarded independent firm based in Leeds.
They seek a tax specialist with circa 3 years’ personal tax
experience. In this role, you will deal with the self assessment
compliance work and also assist more senior staff with research
for tax planning. Study support may be available for the right
candidate. You will need experience of the preparation of
self assessment tax returns and dealing directly with clients.
Experience of dealing with the tax affairs for the medical
sector would also be advantageous. Call Alison Ref: 2596

In-House Corporate Tax Assistant Manager
Leeds – To £39,500 + benefits

Personal Tax Assistant
Bradford – To £26,000

Fantastic first move into industry for an ACA/CTA qualified
corporate tax professional. Reporting to a senior manager,
you will be responsible for the annual tax reporting process
of this large international group. Your key responsibilities
will include reporting under US GAAP, the preparation
of the UK tax computations and the tax disclosures under
FRS10 and involvement in ad-hoc projects. You must have
strong interpersonal skills, with the ability to deliver to tight
timelines. You will also get exposure to other areas such as
employment tax and SDLT. Call Alison Ref: 2609

This independent firm in Bradford is looking for a personal
tax assistant to work on the preparation and submission of
the tax computations and self assessment tax returns for a
varied portfolio of clients including sole traders, company
directors, HNW individuals and partnerships. You will
also deal with HMRC correspondence, develop client
relationships and provide assistance on ad hoc advisory
projects. Business tax experience would be advantageous.
The firm also offers study support for candidates looking to
do their exams. Call Alison Ref: 2569

Tax Consultant
Carlisle – £excellent + benefits

Corporate Tax Senior Manager
Liverpool – To £70,000 + benefits

Reporting mainly to the tax partner, you will assist with the
delivery of advice across a wide range of issues, including
business structures for family owned businesses, dealing
with HMRC enquiries and IHT and CGT issues. You will
prepare and review tax calculations, discuss with the client
their objectives and deliver bespoke tax advice that helps
them achieve these. You will also assist in the development
of junior team members. This is a fantastic opportunity to
join a successful firm at this exciting stage in their growth.
Call Alison Ref: 2615

This is a senior role that involves advising clients on wide
ranging corporate tax issues. These clients include UK,
international and listed companies. Working alongside
technical specialists in other areas, you will have exposure to
multi disciplinary projects and will cover a broad range of UK
and international corporate tax technical issues. Alongside
your advisory responsibilities, you will undertake a high
level compliance role, such as ensuring that all deadlines are
met. You will manage the juniors and participate in business
development and marketing initiatives. Call Alison Ref: 2611

Tax Partner Designate
Stockport – £excellent

Trust Specialist
Manchester – £28,000 to £38,000 + benefits

Key role in an independent firm helping lead their private
client practice. This role is advisory focused and would suit
someone with strong technical skills who enjoys variety
when it comes to tax work. You will need an all round
knowledge of personal tax issues including trusts and issues
related to family run businesses. It’s likely that you will be
CTA qualified ( or equivalent) with a background in UK tax.
Simply a lovely opportunity with clear scope for promotion
to partner. Call Georgiana Ref: 2599

Our client is a Top 20 firm. They seek a trust specialist
with experience of trust taxation and ideally some trust
administration and trust accounting skills. You may be ATT,
STEP or CTA qualified. It is likely that you will currently
work in trust taxation, but this firm would also consider a
personal tax specialist with some trust cases, who would like
to specialise. You will have considerable contact with clients
and other advisors from day one. Part time and flexible
working possible. Call Georgiana Ref: 2621

VAT Managers
Manchester & Leeds – £40,000 to £50,000 + bens

Mixed Tax Manager – Personal Tax Bias
Manchester – £40,000 to £50,000 + benefits

Indirect tax specialists sought by Top 20 firm. Both the
Leeds and the Manchester offices have vacancies. Really
good client base ranging from Plcs to OMBs to public sector
work. In this role, you will proactively assist clients to be
compliant and VAT efficient, and represent their interests to
resolve complex or contentious matters with HM Revenue
& Customs. Would consider individuals trained in HMRC,
practice or industry. This practice can offer part time or
flexible working arrangements. Call Georgiana Ref: 2600

An all round tax advisor who enjoys managing a team and
dealing with clients is sought by independent firm to help run
their tax offering. In this role, you will oversee the compliance
for personal tax clients, and will be involved with lots of
advisory work for HNW individuals, trusts, barristers, owner
managers and to some extent their businesses. You will need
experience of managing and developing more junior staff and
a genuine enthusiasm for tax planning work. Part time or
flexible working considered. Call Georgiana Ref: 2622

Employment Tax Advisor
Newcastle – £excellent
An unusual opportunity for an employment tax advisor to
work outside of the Big 4 in Newcastle. Ideally, you will
be ATT or CIPD qualified, with some experience of PAYE
and employment taxes. In this role, you will gain experience
of a wide range of employment tax advisory projects such
as status reviews, national minimum wage guidance, due
diligence on transactions, as well as compliance support
such as P11Ds, PAYE settlement agreements etc. Could suit
someone from HMRC looking for a move into practice.
Call Georgiana Ref: 2620

Trust Manager
Leeds – £40,000 to £48,000 + benefits
Our client is a well regarded law firm which is known for its
private client practice. They seek a trust manager to run the
admin accounts and tax for a portfolio of trusts and HNW
families. The potential to also do probate work. Part-time
or flexible working considered. Great clients and interesting
work. You need proven UK trust experience - STEP or ATT
an advantage. As well as trust work you will also manage tax
for HNW individuals. Call Georgiana Ref: 2589

Associate Director, Private Client Tax
London
£Excellent + Route to Partner

Personal Tax Manager – Family Office
West End
£50,000 – £70,000 + Bens

Prominent accountancy firm with a strong reputation
for advising HNW entrepreneurial wealth, seeks a
CTA Associate Director with the ability to progress
to Partnership in 2–3 years. A super opportunity for a
talented adviser with strong UK res non dom advisory
skills and an interest in business development, to take
their career to the next level. Ref 4656

A rare opportunity to join the private family office of
one of the UK’s UHNW families. They are keen to
appoint a CTA Tax Manager to undertake the family’s
personal tax compliance and to also complete the
returns for the family trusts. No timesheets, extensive
client contact, scope to progress and a super work
environment. Ref 4659

Personal Tax Director – Top 10
London
To £110,000 + Bens

Personal Tax Compliance Manager
London
£55,000 – £65,000 + Flexi Working

This is a strategic appointment within the award-winning
Private Client team of a Top 10 London accountancy
firm. The role offers realistic scope for swift progression
to Partnership. Advise UK res non doms and PE
executives on a broad range of personal tax planning work
including remittance, transactions, entrepreneurs’ relief,
property holdings and PE fund structures. Ref 4635

Our client is an award-winning accountancy firm, that
focuses on advising HNW international private clients.
They wish to appoint a Personal Tax Manager to handle the
annual tax compliance for an impressive portfolio of UK res
non doms. Flexible working arrangements can be discussed,
including part-time or time off during the Spring/
Summer, to reflect longer hours in January. Ref 4571

IHT & Trust Planning Senior Manager
London
£Excellent + Bens

Private Client Tax Senior
London
To £44,000 + Bens

Highly-respected Trust & Estate Planning team
seeks a Senior Manager to provide capital taxes and
trust planning advice to a portfolio of domestic and
international clients. The role would suit a STEP
qualified CTA or Solicitor, with extensive Private Client
advisory experience, who is looking to pursue their
career with a high-profile Private Client firm. Ref 608

Are you ready to take your career forward with one
of London’s premier Private Client firms? This is an
opportunity for a CTA qualified personal tax professional
to advise a sterling client base of non doms, entrepreneurs,
celebrities and landed wealth. You will be fully supported
in your development to Manager and encouraged to
progress into Senior Management. Ref 4647

Many of the instructions we receive are on an exclusive
basis. For details of these and other opportunities,
please visit our website or contact:
E: michaelhowells@howellsconsulting.co.uk
T: (020) 7408 9474

www.howellsconsulting.co.uk

MAGNETIC
NORTH

GUI DI NG YO U TO T H E B E S T TA X JO BS IN T HE NO RT H O F ENGLAND

REWARD SENIOR MANAGER

M&A TAX MANAGER

CORPORATE TAX SENIOR MANAGER

CORPORATE TAX SPECIALIST

LEEDS
TO £75,000
Fantastic opportunity for an experienced Reward or Share Scheme Manager to join this Big
4 firm. If you are looking to broaden your experience to include executive reward, global
tax and regulatory advisory work then this opportunity is for you.
REF: S2778

MANCHESTER

To £50,000 plus bens
Rare opportunity for an external candidate to join this market leading M&A tax team
based in Manchester. You will either be an experienced M&A Tax Manager or a Corporate
Tax Manager looking to specialise in transactions. Strong communication skills are essential.
REF: A2734

LIVERPOOL

To £75,000 plus benefits
Exciting opportunity for a high calibre and driven corporate tax specialist to join the
Liverpool office of this national firm. You will be responsible for both compliance and
advisory work on a varied portfolio of clients from SMEs to large multinationals. A great
opportunity if you are looking for a wide ranging and challenging role. REF: A2782

NEWCASTLE
Competitive salary
Ready to move your career up a gear? If so, this opportunity offers scope for a junior
or assistant manager level candidate to join this fast-growing national practice in an
engaging corporate tax compliance role. An excellent step up for an adaptable and
committed individual.
REF: S2779

IN-HOUSE TAX ASS’T MANAGER

TAX ACCOUNTANT (12-MONTH CONTRACT)

SOUTH MANCHESTER

£45,000 / £50,000
A super opportunity for a first or second in-house move. Working in the finance team of
a global and rapidly growing group, you will support the Group Tax Manager, and will be
involved in a range of CT project as well as taking ownership of the CT compliance. This
role has real scope for further development as the business grows.
REF: R2768

SOUTH MANCHESTER

To £45,000
Working alongside the Tax Director you will provide corporate tax accounting and compliance
support in the UK / EMEA. In addition, you will advise the business on a wide range of UK, EU,
and international tax matters. Applicants with an accounting background will be considered
provided you have experience in preparing CT and VAT tax returns.
REF: R2752

INTERNATIONAL TAX CONSULTANT PERSONAL TAX CONSULTANT
LEEDS OR NEWCASTLE

To £50,000
You will take full responsibility for the management of day to day client relationships for an
interesting portfolio of key international and UK clients. The advisory aspects of this interesting
role will encompass restructuring, refinancing, transfer pricing and M&A. A great opportunity to
advance your career.
REF: S2780

PRESTON

£competitive
Personal tax compliance focussed role with an award-winning practice that has an excellent
reputation for training and developing staff in a friendly environment. You will be responsible
for your own portfolio of personal tax work in this client facing role.
REF: A2781

Tel: 0333 939 0190 Web: www.taxrecruit.co.uk
Mike Longman FCA CTA: mike@taxrecruit.co.uk; Ian Riley ACA: ian@taxrecruit.co.uk; Alison Riordan: alison@taxrecruit.co.uk; Sally Wright: sally@taxrecruit.co.uk

Partner Search

The senior market remains very buoyant in 2018 and we have recently been instructed on a variety of
interesting projects for the coming months. All of these opportunities have a common theme; our clients
are seeking strategic hires to develop and enhance brands over like-for-like replacements as they strive
to enhance their offerings. Please see a selection below:

R&D Tax Partner

Corporate Tax Partner

London - Global Advisory Business

Birmingham - Big 4

A global international consultancy seeks an
experienced R&D Tax specialist to enhance an already
impressive offering. With global clients ranging from
FTSE 100 to AIM companies, the firm has really made
a name for itself in the market. You will be an
experienced R&D specialist with strong technical and
management skills but importantly, you must have
commerciality as a place on the board awaits.

This global practice seeks a forward-thinking
Corporate Tax Partner to join their expanding
Birmingham team. You will inherit an existing
portfolio of business whilst complimenting this
with new business. You will be an experienced
corporate tax professional currently operating on
Director or Partner level and be keen to develop
your career further.

Private Client Tax Partner

Mixed Tax Partner

London - Top 10 Firm

London - Independent Practice

This opportunity has arisen due to consistent
strong financial performance in addition to an eye
on succession planning. This market-leading private
client team with a reputation that is second to none
is built upon the quality of its advice. Made up of
some of the market’s leading advisors, this
opportunity offers any private client partner the
platform to succeed at the highest level.

An independent, medium-sized firm is recruiting
for a Partner to spearhead their tax team and drive
the business forward. With a broad technical skill
set covering HNWIs to OMBs, you will play a key
role in leading and developing an already
impressive tax function. With equity on offer in the
short term, this opportunity offers you then
chance to really accelerate your career.

Contact Us
If you are interested in hearing about current or
future opportunities, then please get in touch.

pro-recruitment.co.uk

Ben Hall

Head of Tax Partner Search
0207 269 6315
ben.hall@pro-tax.co.uk

Pro-Recruitment Group
20 - 23 Greville Street, London, EC1N 8SS.

