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GUI DI NG YO U TO T H E B E S T TA X JO BS IN T HE NO RT H O F ENGLAND

VAT SENIOR MANAGER
YORKSHIRE

IN HOUSE TAX ACCOUNTANT
WARRINGTON

circa £75,000+
Rare opportunity for an experienced VAT specialist to join this thriving multi-site
organisation. You will play a pivotal role, not only in driving the VAT advisory service in
the North, but also supporting future growth through business development. Progressive,
people focused business with excellent prospects.
REF: S2857

£45,000 to £50,000
supporting the Group Tax Manager, you will be responsible for
work including UK corporation tax computations and returns.
newly or recently qualified tax professional with a large firm
that first in-house opportunity.
REF: R2859

In this brand-new role
a varied range of tax
This role would suit a
background looking for

PRIVATE CLIENT SENIOR MANAGER

M&A TAX MANAGER

MANCHESTER

To £70,000 plus bens
Global firm looking to recruit an established senior manager or experienced manager
looking for promotion. You will take responsibility for a portfolio of high net worth clients
and provide advice in areas such as transactions, IHT and CGT. Would suit a motivated and
confident self-starter from a smaller practice looking to make their mark at a larger firm.
REF: A2858

To £50,000 plus bens
This is a rare opportunity for an external candidate to join this market leading M&A tax team
who service a stellar client base of high profile acquisitive corporate clients and private equity
houses. You will either be an experienced M&A Tax Manager or a corporate tax manager
looking to specialise in transactions. Strong communication skills are essential.
REF: A2734

TAX ADVISORY CONSULTANT

IN HOUSE UK CORP. TAX MANAGER

IN HOUSE CORP. TAX ANALYST

CORP. TAX MANAGER / SM (FULL OR PART-TIME)

PRESTON
£Competitive
Great opportunity for a recently CTA qualified tax professional looking to get exposure to
interesting and complex advisory work. You will support the tax partners on a wide range
of tax planning assignments covering both personal and corporate tax issues. Genuine
progression and a great remuneration package add to the attraction of this role.
REF: A2856
SOUTH MANCHESTER
c£45,000 dep on exp
An interesting in-house role with a multinational group, focussing on tax reporting,
corporate tax returns and supporting the Head of Tax on adhoc projects. You will have
strong tax accounting skills, ACA, ACCA or equivalent as well as hands-on experience in
preparation and submission of corporate tax returns.
REF: R2849

MANCHESTER

YORKSHIRE

Circa £65,000
Have you got experience gained in a Big 4 firm? Are you interested in a role in industry and
a flexible workstyle? This is a great career move for an experienced corporate tax manager to
join an international manufacturing company. Tax accounting and reporting, R&D and patent
box experience required.
REF: S2842

MANCHESTER

£excellent dep on exp
This top 20 accounting firm has an almost unique offering – a first class reputation nationally,
a high-quality client base and a small, friendly and growing local office. You will work alongside
the tax partner on a range of tax advisory projects and also review comps for the most
complex and important clients. This can be a full or part time role. A career defining move.
REF: M2851

Tel: 0333 939 0190 Web: www.taxrecruit.co.uk
Mike Longman FCA CTA: mike@taxrecruit.co.uk; Ian Riley ACA: ian@taxrecruit.co.uk; Alison Riordan: alison@taxrecruit.co.uk; Sally Wright: sally@taxrecruit.co.uk

Essential tax titles from Claritax Books
Nearly 1,000 pages of clear, user-friendly commentary on this core
area of taxation. The impressive A-Z section provides instant access
to the tax rules, pitfalls and planning opportunities for more than
200 common beneeits and expenses from accommodation and
accountancy costs to work experience payments and workplace
nurseries.
All the key recent changes are explained and illustrated, including
new rules for optional remuneration arrangements, salary sacrieice,
termination payments, apprenticeship levy, company cars, etc. Well
over 100 case law decisions are integrated into the text, including
the recent Coca Cola and Rangers FC cases.

The statutory residence test for individuals has implications for
many taxes but is especially relevant for income tax and CGT. In this
book, Keith Gordon - highly respected as both tax barrister and tax
author - brings his usual clear and incisive analysis to present the
rules in a form that is at once accessible and practical.

The text grapples with all the practical difeiculties that arise,
including tests for conclusive residence or non-residence; day
counts; ties to the UK; statutory split-year rule; temporary
non-residents; sufeicient hours tests; taxpayers who die after
moving abroad; anti-avoidance measures. The book also contains a
chapter on the rules for Scottish taxpayers.

Other recent releases from Claritax Books include:

www.claritaxbooks.com

01244 342179
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ATT President’s page
president@att.org.uk
Tracy Easman

Hello to you all

Y

ou started to get used to the pages being
written by my illustrious Deputy President
Jeremy Coker – and here I pop up, again!
This is only a temporary interruption to Tax
Adviser and it will be normalis officium next
month.
First, an update on my time so far as
President. Before my election, there were five
female presidents. On the day I was elected I was
fortunate to be able to spend time with four of
them: Jean Jesty, Annie Bailey, Yvette Nunn and
Natalie Miller. They have always given me such
great support and I thank them for that. You will
have seen from the report of the ATT AGM that
we said goodbye to Natalie and Yvette as they
reached the end of their respective term on ATT
Council. Their work for the ATT over many years
has been immense and we will miss them both.
My presidential duties started immediately
after my election with a journey to the Yorkshire
Tax Dinner in Leeds. A great evening was had by
all; an opportunity for me to catch up with old
friends and make some new ones. My sincere
thanks to the branch for making me so welcome.
I have attended a couple of HMRC meetings
regarding some of their systems and potential
changes. I am a firm believer that we should be
a ‘critical friend’ to HMRC. By working together,
we can show each other how things are ‘on
the other side’. Although I have worked for
the Inland Revenue, I would not know what a
working day in an HMRC office is like today, any
more than I knew what it was like working for a
tax consultancy practice then. Although we may
have different ideas of how to get there, surely
we all want the same result – a system that
works for us all?
September is the month of the CIOT Autumn
Residential conference. I was lucky enough to
be able to attend and it was a good opportunity
for updating my ‘little grey cells’ and for me to
meet some of you. I would encourage all of you
to try and attend one of the ATT Conferences or
the joint ATT/AAT Master Classes. They are all
excellent ways for adding to your CPD and a great
way of meeting other members.
Requirement to Correct (RTC) will oblige UK
taxpayers to tell HMRC about any offshore tax
liabilities that relate to UK income tax, capital
gains tax, or inheritance tax. I have heard that
letters about RTC are being sent to individuals,
quite randomly by HMRC. As seems the norm
these days, our members will have to bring some
calm to clients. We have produced some practical
notes for members following recent discussions
with HMRC regarding the scope and operation of
the RTC, on our website, which should help.
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HMRC are fond of a ‘crackdown’ these days,
but scratch under the surface of their activity,
like the ATT and CIOT technical teams do every
day, and you find all sorts of unreasonableness.
We are urging HMRC to amend proposals for
a new penalty regime for late payment of tax in
order to avoid unfair outcomes for taxpayers.
Unless the plan is amended, we worry that it
would mean that taxpayers who had agreed with
HMRC to pay tax liabilities by instalments could
incur substantial penalties even on instalments
which had been paid as agreed with HMRC.
Then our friends at CIOT has said the
proposed scrapping of compensation for delays
to the payment of VAT refunds by HMRC is unfair
and likely to harm affected business’ cash flows.
This would appear to mean there is no incentive
for HMRC to progress enquiries quickly and
efficiently.
Look out for our response to the consultation
on amending HMRC’s civil information powers.
It is now over a decade since the current
framework of information provisions were
enacted following the Review of Powers. Many of
these powers mirror provisions that date back to
the 1970s.
I have been working in my practice, cajoling
clients as time moves along towards the January
deadline. After having told my self-employed
clients that Class 2 National Insurance ends next
year, I now have to tell them that is not the case.
Just something else we can add to the ‘that was
too difficult’ pile maybe?
In closing my page I would like to send whole
hearted congratulations to all of the inaugural
Masters students finishing the first MSc in
Taxation at Oxford. A huge achievement and you
should all be very proud of yourselves.

Tracy Easman
ATT President
president@att.org.uk

I am a firm
believer that
we should be a
‘critical friend’
to HMRC
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Simplifying the accountants life

“MTD is an excellent opportunity for accountants to evolve their practices
through technology”
Tushir Patel, Capium CEO

• Transform the accountant client relationship
• Evolve your value with your clients through cloud
technology
• Use MTD to your practices’ advantage
• Contribute to our software development
• Develop your practice efficiency
• Gain the competitive advantage

GET STARTED NOW
Visit www.capium.com to start your Capium App journey
or call us on 020 7060 1199

CIOT Vice-President’s page
vp@ciot.org.uk
Peter Rayney

Reach out… and we’ll be there

O

ne of the core strengths of the CIOT
and ATT is its extensive network of
local branches spanning the length
and breadth of the UK from Aberdeen to South
West England and Northern Ireland, Jersey,
and a number of overseas locations. There are
also dedicated ‘HMRC’ and ‘Commerce and
Industry’ branches.
None of this can happen without the large
and committed number of volunteers who run
our branch network. I have had the pleasure
of lecturing to well over half our branches and
my experience is our volunteers are always a
friendly, professional, and enthusiastic bunch.
At the last count, we had over 300 volunteers
who together dedicated an estimated 4,000
hours running our branches and putting
together some 300 events last year – an
incredible feat.
Looking through the 2018/19 branch
handbook, I can see the range of courses
and seminars being offered by our branches
is extremely diverse. For example, there are
courses on:
zz
Charities – An update and how to avoid
common problems (Mid-Anglia)
zz
The sale and purchase of development
property (Bristol)
zz
Mock first-tier tribunal (East Midlands and
HMRC (joint))
zz
De-enveloping residential property taxefficiently (Harrow and North London)
zz
EIS and venture capital reliefs (Manchester)
…and the Commerce and Industry branch is
even daring to run a Customs and Brexit event!
We live in an age where there are so many
competing demands and distractions for our
valuable time. But I often ask myself: where
else can tax advisers and tax professionals
obtain access to such a wide range of highquality tax courses at a very affordable price?
I am also encouraged to learn that around 20%
of the attendees at these events are nonmembers, which helps to fulfil our charitable
remit of tax education to the larger public
While most of our branch events are
strongly supported, it would be great to see
more of our members at these events. I regard
attending branch courses as an invaluable part
of my life-long learning in tax and I know that
many of my tax professionals do as well.
Some of our branch events are specifically
aimed at ‘tax students’. However, in my view,
students would benefit from attending all
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our branch events. This would enrich your
understanding of the practical application of
various tax topics and issues, which now forms
the main emphasis of our exams. For those of
you who have just qualified, attending branch
events gives you the opportunity to network
and make friends with fellow tax professionals.
On a personal level, I have really enjoyed
‘getting involved’ in the committee work
of our local branches and have made many
lifelong friendships along the way. I think Rob
Adams, recent chair of our Merseyside branch,
sums up his experience very well: ‘You get
to run a little team (the committee). None of
them are your employees and you cannot order
them to do anything. So you learn how to work
with different people and how to get the best
out of them. Some are keen, self-motivated
and hard-working and some are not. Above
all, there has been the sense of achievement
from being able to make things happen.
Whilst we are obviously a charity and do have
procedures laid down by head office, there is
a considerable amount of freedom to do what
you and the committee think best in your own
location and indeed try new things. Although
it was a bit disconcerting at first to try to work
out exactly what I should do, I have enjoyed
learning, bringing forward new initiatives and
growing into the role. I definitely leave the
role with a sense of pride and achievement for
having done it’.
I am sure many of our branch Chairs would
entirely echo these sentiments. I hope that
some of you will get involved with our friendly
branches at some stage in your tax careers,
but there is no better place to start than at
the beginning! Just ‘Reach out … and we’ll be
there’!
I would like to conclude by saying that
we are extremely grateful to all our branch
volunteers and I thank each and every one
of them for their generous support for our
valuable work

Peter Rayney
Vice President, CIOT
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I often ask
myself,
where else can
tax advisers and
tax professionals
obtain access to
such a wide range
of high-quality tax
courses at a very
affordable price?
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TOPICS:


Employed or self-employed – the CEST and the
gig economy, contractors and IR35 and the CIS



Goodwill – friend or foe? Practical issues on
incorporation and strategies for unwanted tax
hits



Business taxes – understanding and using the CT
loss relief rules



Selling the business – tax angles to consider,
including Entrepreneurs’ Relief, earn-outs, partial
retirements and working for the buyer



Capital Allowances – function or setting – looking
at recent cases



Understanding the role that trusts can play in tax
planning

DATES AND LOCATIONS: (all 9.00am – 4.30pm)
London

Saturday 6 October Holiday Inn
Regents Park, Carburton St,
Fitzrovia, London W1W 5EE

Bristol

Saturday 13 October Novotel
Bristol, Victoria Street, Bristol,
BS1 6HY

York

Wednesday 24 October Novotel
York, Fishergate, York, YO10 4FD

Birmingham

Friday 9 November
Holiday Inn Birmingham City
Centre, Smallbrook, Birmingham,
B5 4EW

Manchester

Saturday 10 November
Holiday Inn Manchester City
Centre, 25 Aytoun Street,
Manchester, M1 3AE

London

Wednesday 14 November
Holiday Inn London Kensington
Forum, 97 Cromwell Rd, London,
SW7 4DN

Wednesday 31 October
Holiday Inn Kensington High St,
Wrights Lane, London, W8 5SP

London

SPEAKERS:

Michael Steed, Co-chairman of the ATT
Technical Steering Group & Head of Tax, BPP

FEE:
£200 ATT, CIOT and AAT Members and Students;
£450 Non-members

Book your place at www.att.org.uk/aat-att2018

MAKING TAX DIGITAL

KEY POINTS
zz
What is the issue?

MTD for VAT is fast approaching.
As with any new system there will
undoubtedly be glitches to deal with
and some clients will find the transition
to the new system somewhat easier
than others.
zz
What does it mean to me?
As practitioners we are going to need to
be ready to handle this and to adapt our
professional practices in order to make
the most of the opportunities which a
digital revolution will provide.
zz
What can I take away?
Training of staff and clients has played
an important part in getting ready for
MTD for VAT. It’s also important to
consider the specific needs of your
clients and any support they may
require.

The steps
to take
Dale Simpson provides
a practitioner’s view
on how firms can
ensure they’re ready for
Making Tax Digital

M

y last article on a practitioner’s view
of Making Tax Digital was published
in the February 2018 issue of
Tax Adviser. In that article I encouraged
practitioners to meet the challenge of the
digital revolution and make the most of the
wealth of opportunity that this will provide.
I hope that since then you have made
significant progress in getting your practice
and your clients ready for implementation
of MTD for VAT. In this article I will look at
the steps that my firm, Thomas Westcott,
has taken and what matters need to be
considered in the run up to April 2019.
I am writing this article at the beginning
of August, when there are eight months
to go until implementation date. For many
practitioners they will be extremely busy
preparing clients’ self-assessment returns
and accounts for incorporated traders
during November, December and January. In
practical terms this may reduce the amount
of time available for getting ready for MTD.

Knowing your client

One of the key factors we identified was
to ensure that there was readily available
access to Know Your Client information
across the practice. A database was built up
from which we could identify the clients who
were in most urgent need of help. We have
naturally focused on clients who are already
VAT registered or that are likely to be VAT
registered for implementation date. Some of
our clients are voluntarily registered for VAT
and their turnover falls below the compulsory
registration limit of £85,000. They will not,
therefore, be mandated to comply with MTD.
We then recorded on our MTD database
what type of records are kept by the client. It
was quite surprising to learn what proportion
of our client base are still keeping manual
records. For those clients who keep digital
records we then extended the database to
show what software is being used, is the
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supplier on the list provided by HM Revenue
and Customs that have tested their products
in HMRC’s test environment and have already
demonstrated a prototype of their software
to HMRC? Many clients have traditionally
used Sage packages and, for these, it is
important to know whether they are running
an up to date version which will accept the
MTD download.

Identifying their needs

In the South West, there are geographical
areas which either have a poor level of
broadband or have a connection which is not
stable enough to support Cloud Accounting
packages. Some of our clients with poor or
unreliable broadband may be able to cope
with a desktop package which is capable
of sending a VAT return to HMRC using the
API. This factor will need to be considered
when determining what software package
is suitable for which clients. Also considered
is what method is used by the clients to
submit their VAT returns to HMRC. Only a
small percentage already do this directly
from their accounting software. Some enter
the data directly, using the government

gateway. There is a significant proportion
of clients where Thomas Westcott forward
the VAT return on behalf of the client. It is
anticipated that many of the clients in this
group will wish Thomas Westcott to maintain
their accounting records for them and submit
a VAT return to HMRC on their behalf. All of
these factors are important in deciding which
clients need urgent attention in preparation
of MTD for VAT.
The other factor in assessing the needs
of clients is to be clear which clients operate
special schemes for VAT and how they
perform scheme calculations. Many will
be using spreadsheets to deal with factors
such as partial exemption. Ultimately these
clients will require digital linking from
their main accounting software to an API
enabled spreadsheet (noting the one-year
soft landing). Many of these clients will
require help with this part of processing and
submitting their VAT returns.
Having assessed the likely needs of our
clients for assisting in the preparation of
MTD for VAT we saw a need to monitor
the process. With more than 20 partners
dealing with over 1,200 clients identified as
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MAKING TAX DIGITAL

PROFILE
Name Dale Simpson
Position Partner
Company Thomas Westcott
Tel 01392 288555
Email dale.simpson@thomaswestcott.co.uk
Profile Dale is a Chartered Accountant and Tax Adviser, has been a
Partner at Thomas Westcott since 2007 and is based in the Exeter office. As a practicing
member of the Academy of Experts and the Expert Witness Institute, Dale spends
much of his time providing evidence in the Courts as an expert witness.
are digitally aware and prefer to receive
information in this format. Those clients have
been kept up to date using our e-newsletter,
website articles and a series of short videos.
Each of the videos ran for between three
and five minutes and covered topics such
as the implementation timetable, basic
MTD requirements, digital links between
software programmes, spreadsheets and
maintenance of client records. There are
also videos to help clients understand Cloud
Accounting software, desktop software and
discussing which type of software package
will be the most suitable for them. It was felt
that it was important to be aware that some
of our clients are digitally challenged either
because of poor signal levels or lack of use
of digital devices and software. These clients
have been kept up to date using hardcopy
newsletters, seminars and face-to-face
meetings.

The advantages

in urgent need of help with MTD operation,
it was important to ensure that there were
no pockets of client base which were falling
behind in this process.
A readily accessible spreadsheet was
saved centrally, where the progress markers
are stored to show when a client was
contacted, which accounting package was
agreed to be the most suitable, when the
package was installed and when the client
completed training on using the package. This
spreadsheet is then monitored to ensure that
we keep on schedule for implementation.

Keeping them in the know

Training of staff and clients has played an
important part in getting ready for MTD for
VAT. All accounts staff have been familiarised
with the main packages which will be in use:
QuickBooks and Xero for Cloud Accounting
and Sage for desktops. They have regularly
been kept up to date with progress on MTD
implementation and the requirements of the
MTD legislation through in-house training.
We have kept our clients up to date on MTD
and, in doing so, have recognised the need to
reach clients in different ways. Many clients

There has been an encouraging response to
the Cloud Accounting products, both from
staff and clients. Many have commented on
the software being user-friendly, intuitive
to use and time-efficient. Clients have also
commented on some of the other advantages
of Cloud Accounting products such as it
being cost-effective, automatic updating of
software so that they are always using the
latest version, ready accessibility and the
storage of backup data.
Digital links are clearly going to be an
important feature of MTD for some of our
clients. For example, there will be some
with a single VAT registration that maintain
accounting records at different parts of
their business. They use a spreadsheet to
consolidate information from the separate
parts of their business in order to prepare
the VAT return. Spreadsheets are also
used where clients are operating special
VAT schemes such as partial exemptions.
Transaction summaries are then
transferred onto a spreadsheet to carry
out the necessary adjustments required to
complete the VAT return. Careful thought
needs to be given both to API enabling for
their spreadsheets and making sure that
the transfers between their accounting
software and spreadsheets are carried out
digitally once the soft landing period has
ended in April 2020.
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MTD requirements

HMRC’s VAT notice for MTD was published
on 13 July 2018. There were no great
surprises in this document but there are
some useful examples of what HMRC are
expecting from taxpayers to comply with
MTD. Clients need to be are aware of these
requirements, especially where some
guidance is identified as having force of law
as a statutory regulation. This has generated
some Frequently Asked Questions and we
are ensuring that staff and partners are
aware of how to answer these so that there
is a consistent response to clients. The FAQs
include such matters as:
zz
What are APIs?
zz
Can I use spreadsheets?
zz
What is a digital link?
zz
I am VAT registered but my turnover is less
than £85,000. Do I have to comply with
MTD? I am VAT registered but my turnover
has fallen below £85,000. Do I need to
comply with MTD?
zz
My business is partially exempt from VAT.
How do I deal with the adjustments under
MTD?

The transition

MTD for VAT is fast approaching. As with
any new system there will undoubtedly
be glitches to deal with and some clients
will find the transition to the new system
somewhat easier than others. However,
I am reasonably confident that transition
onto MTD for VAT will be relatively
straightforward for the majority of our
clients.
What we then need to prepare for is
the next stage in MTD. Could there be a
reduction in the compulsory registration
threshold for VAT? If it is reduced this will,
of course, bring many smaller businesses
into the MTD for VAT requirements.
A successful transition of MTD for
VAT will undoubtedly encourage HMRC
and the government to bring in MTD for
income tax for unincorporated traders
and landlords. I am sure that 1 April
2019 heralds the start of a much fuller
programme of transition into MTD. As
practitioners we are going to need to be
ready to handle this and to adapt our
professional practices in order to make
the most of the opportunities which a
digital revolution will provide.
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PROFESSIONAL STANDARDS

Providing
support
Catherine Rosell considers
the areas in professional
standards that in-house
members of CIOT and ATT
may need extra support
KEY POINTS
zz
What is the issue?

Recent years have seen increasing
compliance and self-certification
requirements that have been
introduced through legislation.
zz
What does it mean to me?
All members of the CIOT and ATT
are bound by a number of rules and
regulations, like Professional Rules and
Practice Guidelines (PRPG), Professional
Conduct in Relation to Taxation
(PCRT), PII and CPD Regulations, CCAB
Anti-Money Laundering Guidance,
Money Laundering Regulations
2007 Registration, Monitoring and
Compliance Scheme and the Taxation
Disciplinary Scheme.
zz
What can I take away?
This article examines areas that a
recent working party considers that
in-house members need support in. We
recommend members consider these
areas carefully.

A

ll members of the CIOT and ATT
are bound by Professional Rules
and Practice Guidelines (PRPG),
Professional Conduct in Relation to
Taxation (PCRT), PII and CPD Regulations,
CCAB Anti-Money Laundering Guidance,
Money Laundering Regulations 2007
Registration, Monitoring and Compliance
Scheme and the Taxation Disciplinary
Scheme.
The CIOT and ATT websites have areas
dedicated to professional standards as
they apply to members in commerce and
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Email Catherine.Rosell@simplyhealth.co.uk
Tel 01264 342519
Profile Catherine Rosell is a member of the CIOT and ATT Joint
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industry, which can be found at https://
tinyurl.com/y7pxd2s4 and https://tinyurl.
com/yd2ek5oy%20
A working party, consisting of several
members employed in commerce and
industry as well as members of the CIOT
and ATT Joint Professional Standards
Committee, was brought together in
2017 to discuss the differing pressures
faced by these members. Through
those discussions, the team determined
in their experience the key matters
affecting in-house members and where
they may require additional support.
The increasing compliance and selfcertification requirements that have
been introduced through legislation in
recent years were considered as well
as practical everyday matters specific
to a role in commerce and industry. In

addition, although the rules contained in
Professional Rules and Practice Guidelines
(PRPG) and Professional Conduct in
Relation to Taxation (PCRT) apply equally
to all members, much is practice-specific
and therefore the Committee wished to
produce clear guidance on how to deal
with particular situations that is focussed
specifically for members in commerce and
industry.
Some of this guidance is reproduced in
this article but is representative only and
should not be relied upon in isolation; the
full guidance, which has been approved by
the Professional Standards Committee and,
where relevant, reviewed by Legal Counsel
and discussed with HMRC, is available in
the professional standards area on the
CIOT/ATT websites.
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STEPS TO TAKE IF THERE IS A POSSIBLE IRREGULARITY
Establishing the facts – is there an irregularity?

NO
No further action needed

YES
Is it trivial?
NO
Do you have the authority to resolve the
matter (internally/externally)?

YES
YES

Disclose to HMRC

NO

Is authorisation to disclose given:

YES

Stage 1 Following internal discussions
Stage 2 After escalation within company
and oral advise on consequences. Taking
further external advise may be required
Stage 3 After advice given in writing of
consequences of failure to disclose
NO

Consult internal whistle blowing procedure
where they exist
Consider making a report to the Money
Laundering reporting officer in a
regulated business

Senior Accounting Officer

The Senior Accounting Officer regime
(SAO), introduced by FA 2009, is a
particular focus for members employed
in commerce and industry. Many of our
members, if not the SAO themselves, may
report to the SAO or otherwise be required
to provide assurance to their organisation’s
SAO of that systems and processes are
appropriate for tax reporting purposes, or,
if they are not, what the business is doing
to address any issues that might exist.
The emphasis of the SAO legislation is to
change behaviours within companies to
ensure tax accounting arrangements are
fit for purpose and to improve compliance
across a number of regimes. It involves
people, policies and processes from end to
end within the business. As a result of this
legislation, tax has had to be brought onto
the agenda of company board meetings
and has generally raised the profile of tax
in businesses within the regime.
The guidance document produced by
the working party collates the available
HMRC guidance with our collective
experience of implementation and
monitoring of a control framework to
produce a suggestion of what good
practice would look like in this regime.
A factor that can influence how a
company approaches SAO compliance is

Consider taking legal advice
Consider willingness to be associated with
the company

the decision regarding who the SAO should
be. The legislation identifies the relevant
person to be the director or officer who
has overall responsibility for the company’s
financial accounting arrangements. In
some organisations this may be the
CFO or the Finance Director who sits on
the Board. In others, particularly larger
organisations, there may be several
SAOs. The SAO needs to be in a position
to influence what happens within the
company, but there needs to be a balance
between their responsibility and influence
and their understanding of the detail of
the risk and control framework. For this
reason, there may be several SAOs, with
the assurance requirements cascading
throughout the organisation, so that the
whole business is working to meet the SAO
requirements. The responsibility in relation
to certification to HMRC cannot, however,
be delegated and this can help maintain a
high profile for tax within the organisation
where the SAO is a senior officer or
director or sits on the Board.
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Publication of tax strategy

This self-certification is further
extended by the requirement for
qualifying large businesses to publish
their tax strategy, another move by
HMRC that has brought tax to the
attention of UK Boards. The HMRC
guidance is prescriptive in setting out
what HMRC expects organisations to
disclose within the published strategy
as well as how it should be disclosed.
Further, the tax strategy should be
approved by the organisation’s board
of directors and be in line with the
overall strategy and operation of the
business.
Thus the publication of the strategy
can be seen as a way of improving
the transparency of businesses in
relation to their tax affairs and is
designed to describe to HMRC and
other stakeholders the tax risk appetite
of the organisation’s leadership. The
full HMRC guidance is available here:
https://tinyurl.com/zm5m7fq
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Operational considerations

As well as high level strategic changes in
relation to taxation, certain operational
situations have also been identified
that either give members working in
commerce and industry cause for concern
or where they have indicated they would
welcome guidance. Frequently asked
questions raised by members in commerce
and industry have been addressed by
the committee in the form of an FAQ
document, in which the answers follow
closely the approach in PCRT but have
been drafted with a specific focus on
members in the commerce and industry
workplace.

Irregularities

Of particular concern is what a member
should do if they find an irregularity in the
company’s tax affairs, or if they disagree
with the tax technical position adopted
by a colleague. For a member in practice
facing a similar situation in relation to
a client, where all attempts to reach
agreement or resolution have failed, they
may consider whether to cease to act for
that client. For an in-house member this
may not be a practical solution. Although
in extreme circumstances they may
consider whether they wish to remain
associated with the organisation, they may
not be in a position for financial or other
reasons to be able to leave the business
entirely.
‘Irregularities’ in the context of the
document is intended to include all
errors whether the error is made by the
member, senior colleagues (including the
SAO where relevant), junior colleagues, an
external adviser, HMRC or any other party
involved in the company’s tax affairs or tax
accounting records.
An irregularity may result in the
company paying too much tax or too

little tax, or may result in inaccuracies in
the SAO’s certificate on tax accounting
arrangements. In any case the member
should first consider their responsibilities
under PRPG and PCRT and must act
correctly from the outset. A flowchart
setting out the steps a member should take
if there is a possible irregularity is included
within the guidance note and should be
read in conjunction with the commentary
that follows it in that note and referred to
within the flowchart.

Differences of opinion

‘Differences of opinion’ refer to
circumstances where there is internal
disagreement within the organisation
regarding a technical or procedural issue.
Where there is a difference of opinion on
an irregularity the member should refer to
the circumstances where colleagues may
each consider they have a tenable position
on the way to proceed, for example,
differing interpretations of the legislation.
As with irregularities, different opinions
may significantly increase or decrease
the company’s tax bill, in which case the
member should work with colleagues and
the company’s professional advisers to
establish the correct technical position
and the approach to be adopted. This is
the case whether senior staff disagree
with more junior staff or vice versa. On
occasion it may not be possible to resolve
a difference of opinion, in which case
the guidance sets out how the member
should proceed. In all cases, and as with
irregularities, it is important to establish
the facts, confirm company policies and
procedures that may cover the position
and discuss with senior colleagues,
escalating within the organisation as
necessary. Should the member consider
their own position is at risk, they should
consider taking specialist legal advice.

Advising in a personal capacity

The final section of the commerce and
industry-specific guidance discusses
what members should do if they are
approached by colleagues to request
advice relating to their personal tax
affairs. Generally, members employed
as in-house tax advisers are responsible
for the tax compliance affairs of
the employer and not those of the
organisation’s employees. Occasionally,
staff within the company who are aware
of the member’s tax knowledge will ask
for assistance with matters that may or
may not be related to their employment.
While a member is not obliged to
give advice in a personal capacity and,
in fact, in most situations it is likely
to be prudent to decline, should the
member agree to do so they should
ensure they are fully aware of the
obligations upon them even if providing
advice for no consideration.
Points to consider, as well as the
fundamental principles contained
in PRPG and PCRT that apply to all
members, include:
zz
whether they are qualified to give
the advice requested;
zz
whether their employment contract
permits them to give advice in a
personal capacity;
zz
whether they have suitable insurance
cover provided by their employer.
If giving advice on a paid basis
outside their usual employment
the member should ensure they
comply with the relevant PII and AML
obligations.
The full document and detailed
guidance for these frequently asked
questions is available here for CIOT:
https://tinyurl.com/ybxpefc6 and here
for ATT: https://tinyurl.com/y9q6pnga

READ TAX ADVISER ONLINE
You can read the latest issue of Tax Adviser at
www.taxadvisermagazine.com from the first of the month
– featuring all of the monthly features and technical content,
and accessible for desktop, tablet and mobile.
You can also find our iOS and Android
apps in the app stores now.
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STATE AID

No breach

Bill Dodwell considers the recent EC state aid inquiry
into rulings granted by Luxembourg to McDonalds

I

n December 2015, the European
Commission announced it had opened
an in-depth investigation into rulings
granted by Luxembourg to McDonald’s.
The case is interesting, as it follows
complaints lodged with the Commission by
trade unions and other campaigners, which
produced a report making assertions about
McDonald’s tax structure in Europe. Other
investigations by the Commission seem to
have come from their own enquiries.
McDonald’s Europe Franchising, a
Luxembourg subsidiary of the group,
had acquired the rights to royalties paid
by franchisees operating restaurants in
Europe and Russia to use the McDonald’s
brand and associated services. The
company’s Luxembourg head office was
responsible for strategic decision-making.
It also had two branches, a Swiss branch,
which had a limited activity related to the
franchising rights, and a US branch, which
had minimal activities, and which received
the royalties.
The Luxembourg tax authorities granted
a ruling to the franchise company, under
which the profits were exempted from
Luxembourg tax. This was on the basis that
under Luxembourg law the company had
a taxable presence in the US and profits
were allocated to the US branch. However,
the authorities agreed that it did not need
to prove its profits were subject to US
tax. This was just as well, since the branch
was not taxed in the US, as the company
did not meet the US ‘trade or business’
threshold for a taxable presence.
Perhaps unsurprisingly, when faced
with untaxed profits and a Luxembourg
ruling, the European Commission decided
to mount an in-depth state aid enquiry.
The press release announcing the indepth enquiry noted: ‘In particular,
the Commission will assess whether
Luxembourg authorities selectively
derogated from the provisions of their

national tax law and the LuxembourgUS Double Taxation Treaty and whether
thereby the Luxembourg authorities gave
McDonald’s an advantage not available to
other companies in a comparable factual
and legal situation. This investigation
does not call into question the general tax
regime of Luxembourg.’
Commissioner Margrethe Vestager,
in charge of competition policy, added:
‘A tax ruling that agrees to McDonald’s
paying no tax on their European royalties
either in Luxembourg or in the US has to
be looked at very carefully under EU state
aid rules. The purpose of Double Taxation
treaties between countries is to avoid
double taxation – not to justify double
non-taxation.’
On 19 September 2018, the European
Commission announced it had finished its
investigation and concluded that the state
aid rules had not been breached in this
case. The key finding was that Luxembourg
had not misapplied its domestic law –
which meant that similar opportunities
were open to all.
Commissioner Vestager said: ‘The
Commission investigated under EU State
aid rules whether the double non-taxation
of certain McDonald’s profits was the
result of Luxembourg misapplying its
national laws and the Luxembourg-US
Double Taxation Treaty, in favour of
McDonald’s. EU State aid rules prevent
Member States from giving unfair
advantages only to selected companies,
including through illegal tax benefits.
However, our in-depth investigation
has shown that the reason for double
non-taxation in this case is a mismatch
between Luxembourg and US tax laws, and
not a special treatment by Luxembourg.
Therefore, Luxembourg did not break EU
State aid rules.
Of course, the fact remains that
McDonald’s did not pay any taxes on these
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profits – and this is not how it should
be from a tax fairness point of view.
That’s why I very much welcome that
the Luxembourg Government is taking
legislative steps to address the issue that
arose in this case and avoid such situations
in the future.’
The United States had in fact been
putting pressure on Luxembourg to
change its law since 2015, such that nontaxation of branches was brought to an
end. The US was not willing to change its
domestic definition of taxable presence,
since this would have required primary
legislation in the US and would have wider
consequences for the US tax system.
Equally, it was unable to amend its treaty
with Luxembourg, due to the stand-off
in the US Senate, where a single senator
has prevented any tax treaties being
ratified since 2010. The result was that
the Luxembourg authorities were asked to
stop giving branch rulings for US branches
– which was also challenging, without a
change in Luxembourg law.
Draft legislation is now before the
Luxembourg parliament to strengthen
the conditions to determine the existence
of a permanent establishment under
Luxembourg law. In addition, Luxembourg
would be able, under certain conditions,
to require companies that claim to have
a taxable presence abroad to submit
confirmation that they are indeed subject
to taxation in the other country.
Many multinationals and tax advisers
will welcome the acceptance by the
European Commission that state aid
rules do not apply in this case. One of the
unexplained issues with state aid enquiries
is how an enquiry in one case might
be applied to many others with similar
structures.
It remains to be seen whether the
approach taken by the Commission in this
case could affect the investigation into
the UK’s controlled foreign companies’
regime. No doubt the Treasury will hope
to convince the Commission to close down
that enquiry, too.
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CAPITAL ALLOWANCES

KEY POINTS
zz
What is the issue?

The Office of Tax Simplification
considered and rejected the complete
replacement of capital allowances.
Taxpayers and advisers need to
understand this valuable tax relief.
zz
What does it mean for me?
Capital allowances are not going away;
rather we can expect further refinement
of the system to simplify it and
encourage taxpayers to claim the relief.
zz
What can I take away?
Taxpayers and advisors need to
understand the extent of the capital
allowances regime, and that claims for
tax relief are not being overlooked.

F

irst introduced in 1946 to encourage
investment in post war Britain,
capital allowances (CAs) have long
provided businesses with tax relief on
capital investment in fixed assets. Although
inevitably changes have been made to the
system during the intervening decades, the
original system is one that would still be
familiar to us today.
Although CAs broadly reflect the
accounting depreciation of equipment used
by the business, the commercial reality is
the depreciation of some assets, although
reflected in the financial statements, does
not benefit from tax relief. Using CAs as a
fiscal tool to incentivise investment favours
certain business sectors and certain asset
types.

Review of capital allowances

It has become clear that half a century of
continually tweaking CAs and evolving case
law have made the tax relief complicated
and often hard to navigate.
During the Office of Tax Simplification’s
(OTS) July 2017 review of the corporation
tax computation, there was significant
and repeated feedback from respondents
that CAs were indeed a confusing and
underutilised area of tax relief. Respondents
were incurring fees either in appointing
specialist advisers to identify the tax relief,
or at risk of erroneously claiming the relief.
Identifying CAs for those whose capital
investments centred on commercial
property is even more complicated, as the
tax law diverges from property law.
It was therefore of no surprise that the
OTS would put CAs at the forefront of tax
reliefs to be simplified, and in December
2017 it was announced that the OTS would
begin what turned into a six-month review
and consultation of the CAs system and
the impact of replacing it with allowable
depreciation.

The brief

The brief of the OTS was [to consider]
whether the use of accounts depreciation to
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Where
next?

Paul Vohmann examines the recent OTS
review of the capital allowances regime,
and considers how it can be improved
provide relief for capital expenditure instead
of capital allowances (CAs) would simplify the
preparation of tax returns for incorporated
and unincorporated businesses.
The final report would consider what an
alternative system may look like, would it
actually be simpler than CAs, and would the
effort required to change tax relief regimes
be worth it.

Capital allowances are here to stay

The OTS concluded that the system
of claiming CAs should remain, and
depreciation should not be an allowable
tax deduction. Although there had been an
earnest attempt to assess the benefits of
depreciation as a form of tax relief, even a
tax system designed from scratch, allowing
tax relief on depreciation stated in the
accounts would create new difficulties that
would dilute the concept of using original

depreciation.
If for example accelerated CAs such as
Enhanced Capital Allowances (ECAs) and
Research & Development Allowances (RDAs)
were to be maintained, they would require
their own depreciation rates. How would
assets that are not depreciated receive tax
relief, such as investment properties?
That is not to say that a depreciation
based system would be without benefits,
and going forward there may be
opportunities to apply some principles of
depreciation to capital expenditure to help
simplify the CAs system.
Another influential reason in retaining
CAs is the question of just how far-reaching
a revised system would be. HMRC’s data
showed that a change in tax relief systems
would not affect the majority of businesses
who already benefited from the £200,000
Annual Investment Allowance (AIA). So
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the present £200,000 Annual Investment
Allowance, which is such a key feature of
the system for most businesses.’
Simplification was key to the review of
CAs, and it is clear that recommendations
will be made to simplify the system for the
majority of tax payers (in particular SMEs).

The Annual Investment Allowance

Less than 0.5% of businesses consistently
spend above the AIA limit. Using the AIA
therefore applies to the vast majority of
businesses, allowing them to easily and
quickly claim a tax relief.
Certainly, it is clear that the use of
the AIA is a measure favoured by the
Government. However, it does nothing to
address the complications in identifying the
eligibility of assets for CAs in the first place.
Using the AIA is unlikely to be the only
simplification of the system we will see in
the future.

Accounts based CAs

Improving CAs

Property purchases

© IStockphoto/XXXXXX

perhaps simplification for the majority could
be achieved through a refinement of the
existing capital allowances system.
It should also be noted that the impact
to the Exchequer of a revised system that
allowed tax relief for depreciation would
be substantial. HMRC forecast that it would
lead to a fall in tax revenues of up to £7bn a
year in comparison to the current system.

Such a system would use the account’s
segregation of assets, taking these groups
to CAs pools (where the assets are listed
as eligible for tax relief) and leaving other
assets unrelieved, such as land.
Such an approach would allow the
Government the option to use standard
depreciation rates as a basis for a rate of tax
relief, or to align the CAs writing down rate
with the actual life of an asset type.
Some may argue that such a codified
record of qualifying assets would certainly
clear up much of the ambiguity around
whether assets qualify for tax relief; others
will argue that how to classify an asset will
always be open to interpretation, and as
such relies on the decades of case law that
underpins the basis for CAs.

The OTS recognised that much work can be
done to simplify, clarify and improve the
current system. It is clear that CAs are not a
simple tax relief.
Paul Morton, OTS Tax Director
commented: ‘However, what has
come through is a strong desire to see
improvements to the existing system, in
particular to look at extending the scope
of assets which qualify for inclusion within

CAs are commonly available for the plant
and machinery element of commercial
property acquisitions. However, identifying
this tax relief is complex and usually
requires specialist advice. Typically the
vendor and purchaser agree the tax value
at which assets pass between them by way
of a s198 election. This agreed value can be
within a wide range and is rarely clear at the
start of negotiations.
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In some (increasingly less frequent)
instances a valuation exercise must be
undertaken to identify the tax value of the
assets acquired.
In either case the rules are complex and
nearly always require specialist advice. The
OTS identified property purchases as a
particularly difficult area to address by way
of depreciation. It would come as no surprise
if the OTS were to further review the process
of identifying CAs on property acquisitions.

Accelerated reliefs

A number of accelerated reliefs are
favoured by the Government, including
Enhanced Capital Allowances for investment
of energy efficient assets, and Research &
Development Allowances for assets used in
qualifying Research & Development.
The importance of these reliefs as an
incentive to investment were stressed by
the OTS, and it would be expected that any
alternative or simplified system would need
to retain these incentives to invest.

What should business being doing?

We can see that it was no surprise the
OTS chose not to move to a system
of depreciation-based tax relief. The
adjustments and exemptions would have
created a system as complicated as CAs.
CAs are there for all businesses to claim,
and businesses should challenge themselves
and their tax advisers to ensure their claims
for CAs are being maximised.
The good news is that the AIA appears to
be here to stay, it being the primary method
to provide tax relief on capital expenditure
for most businesses. All businesses should
look to allocate their AIA to their least
lucrative CAs pool (typically the Special Rate
Pool), allowing this to be relieved in the first
year.
Loss-making businesses should not
overlook the availability of tax credits where
expenditure is on ECAs and RDAs. Targeting
these enhanced reliefs should be in a
business’s scope prior to procuring assets to
ensure expenditure is compliant.
Finally, when commercial property
is acquired, CAs should be raised with
the lawyers at an early stage; without an
election, purchasers are at risk of obtaining
no tax relief on assets acquired.
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LITRG

Celebrating 20
years of the Low
Incomes Tax
Reform Group
Gillian Wrigley takes us through its
achievements, and what’s next on the agenda
KEY POINTS
zz
What is the issue?

LITRG was created 20 years ago because
John Andrews, past CIOT President,
realised all was not well for the lowincome unrepresented taxpayer trying
to navigate the tax and related welfare
benefits systems alone. Some of the
issues may be different to those that John
identified 20 years ago, but unfortunately
many of the same issues remain.
zz
What does it mean to me?
LITRG has achieved a lot in those years,
including building relationships based on
trust with officials at HMRC, DWP, HM
Treasury and in parliament; and helping
bring about change, including improved
PAYE Notice of Coding and increased
thresholds for rent-a-room relief.
zz
What can I take away?
LITRG still has a lot to do. Gig workers
remain a group that can be exploited
by unscrupulous employers and
agencies. The self-employed will receive
continued support from LITRG as we
ensure they are treated fairly. They will
also face the first phase of MTD if they
are VAT registered and we are watching
those developments closely.
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Issues for low income taxpayers

This year marks the 20th anniversary
since the Low Incomes Tax Reform Group
(LITRG) was set up by John Andrews (then
President of the CIOT) as an initiative of
the CIOT. LITRG was created because John
realised all was not well for the low-income
unrepresented taxpayer trying to navigate
the tax and related welfare benefits systems
alone. Some of the issues may be different
to those that John identified 20 years ago,
but unfortunately many of the same issues
remain. Over that time LITRG has had only
three chairs – John Andrews, Anthony
Thomas and, currently, Anne Fairpo. All are
past presidents of the Institute who chose
to give generously of their time to assist
lower paid and vulnerable taxpayers.
So what has LITRG achieved in the past
20 years and what issues are top of the
priority list for action now?

Major achievements

Relationships based on trust
We are very proud of the relationships we
have built with officials at HMRC, DWP,
HM Treasury and in parliament, including
the devolved administrations. These
relationships are built on trust and respect.

We are sometimes asked to comment on
draft guidance and legislation before it
is issued more generally, while in other
cases we are asked to join discussions at a
very early point before any definite policy
has been decided. It is these very early
interventions that, in our experience, are
the most useful.
In addition, over the years we have
welcomed a number of HMRC secondees
to LITRG who have helped us with our work
and provided valuable insight and contacts.
Our websites
We maintain four websites – www.litrg.
org.uk, www.taxguideforstudents.org.uk,
www.revenuebenefits.org.uk and www.
disabilitytaxguide.org.uk. Parts of the
LITRG website covering childcare, migrant
tax issues and specific information for
members of the Armed Forces, as well
as Tax Guide for Students and Disability
Tax Guide, were all originally set up using
funding from HMRC’s Grant-in-Aid funding.
That funding has now ended, but HMRC
continue to fund our Revenuebenefits
website. Between them they had 4
million visitors in 2017 and numbers are
still increasing. We estimate having 4.25
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million visitors by the end of this year.
Of course, it is not all about numbers
– our websites are designed to provide
information that can be readily understood
by the lay person, but provide significantly
more detail than GOV.UK, for example.
Indeed, as an introduction to a topic they
would be ideal reading material for CIOT
and ATT students or members getting to
grips with unfamiliar terminology or less
familiar areas of tax.
The websites also host a ‘contact us’
section which provides us with useful
anonymised evidence when we are asked
to provide examples or asked to suggest
areas that people are finding difficult to
deal with. We also use the website queries
to inform our consultation responses.
Changes to legislation and practice
Is this not the most important part, you
may ask? Perhaps it is, but without having
a good relationship with those who can
make the changes happen, we would be
very unlikely to succeed. And if we did not
provide our websites, we would not be
able to publicise those changes, nor find it
as easy to collect evidence supporting our
requests for change.
These are just some of the changes
that LITRG have helped bring about – you
can read more about our successes on the
LITRG website (www.litrg.org.uk/successes).
zz
Recognition that not everyone can
engage digitally: We assisted with a
VAT case, TC02910: L H Bishop Electric
Company Limited and related appeals,
that established the principle that
adequate and publicised alternative
methods need to be made available
for those unable to engage digitally,
whether due to age, disability, location
or otherwise. These are points
that remain very pertinent in many
interactions with HMRC including, of
course, Making Tax Digital (MTD) and
we welcome the fact that the MTD
legislation includes provisions that stem
from the VAT legislation as a direct result
of the Bishop case.
zz
Improved PAYE Notice of Coding: After
many years, HMRC agreed that a
composite Notice of Coding, covering
all employments and pensions in
payment could be used! While the
explanations on the form have room for
improvement, this is clearly better than
issuing multiple coding notices.
zz
Increased threshold for rent a room
relief: We petitioned that an increased
threshold might enable more
accommodation to become available
for rent -– and were pleased when the
threshold was increased to £7,500 from
April 2016.
zz
Marriage allowance: Claims are now
allowed following the death of one of
the spouses or civil partners. But we

PROFILE
Name Gillian Wrigley
Position Technical officer
Company Low Incomes Tax Reform Group of the CIOT
Email gwrigley@ciot.org.uk
Tel 01368 860143
Profile Gillian is a technical officer with Low Incomes Tax Reform
Group of the Chartered Institute of Taxation, being both a chartered accountant
and chartered tax adviser. She has a strong interest in the workings of the PAYE
and NI systems as well as working with carers, pensioners and the bereaved.
recognise that guidance on GOV.UK and
publicity still require improvement.
zz
Qualifying care relief: We argued, along
with other bodies, to have this relief
extended to self-funded care. With
the advent of Personal Independence
Payments and the increasing numbers
of people seeking shared lives care, in
particular, this change was necessary to
enable carers to deal with their own tax
affairs in a fair manner, regardless of the
source of the funds paying them.
zz
Life insurance policy gains: Following
representations from the LITRG and
CIOT, HMRC introduced a four-year time
limit to claim for recalculation under
the new rules instead of a much shorter
window that was originally proposed in
draft legislation.

What still needs to happen?

The digital world
Increasingly everyone is being encouraged
to engage digitally and indeed we welcome
the digital advances that HMRC have made
in recent years. But there are still a lot of
people who cannot transact digitally, for
many different reasons. HMRC and other
government departments need to ensure
there is always a suitable non-digital
channel and make sure it is well-publicised.
It is also essential that appropriate systems
are in place so that those who wish may be
helped by friends and family.
GOV.UK remains the main channel for
providing information to taxpayers, but
a significant section of the population,
arguably the most vulnerable, may
be unable to access it. Of course, the
government is not alone with this issue,
we, too, face the challenge of ensuring our
message reaches a wide audience.
Ensuring the self-employed are treated
fairly
Last year we issued a report, Self-employed
claimants of universal credit: lifting the
burdens, (see www.litrg.org.uk/SE-UCreport) which illustrated some of the issues
facing self-employed claimants of universal
credit and calling for changes to make
the system fairer. We remain concerned
that self-employed claimants are treated
more harshly than employed claimants,
particularly with regard to the Minimum
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Income Floor, pension contributions and
the necessity to maintain two different
sets of records to satisfy the reporting
requirements of both HMRC and the DWP.
We were pleased that a House of Commons
report by the Work and Pensions committee
(https://tinyurl.com/y98kwzlv) reiterated
some of our concerns, but we await further
developments as universal credit continues
its halting rollout.
Of course, the self-employed will also
face the first phase of MTD if they are
VAT registered and we are watching those
developments closely.
Gig workers
The issue of gig workers has been in the
news a lot over the last few years. But they
remain a group that can be exploited by
unscrupulous employers, agencies and
umbrella companies. Often too scared to
complain in case their work is removed, we
are often contacted by workers unaware
of or unable to enforce their rights. While
the gig economy clearly works for some
people, and can enable people to work
flexibly, many gig workers are unsure as
to their employment status, may not be
receiving the National Minimum Wage
and may have to pay expenses out of their
income that normally might be expected to
be paid by the engager. Such workers may
also have uneven income patterns that lead
to problems with state benefits, notably
universal credit. We continue to campaign
for more clarity for these workers.
Improving guidance
It seems to us that the content on GOV.
UK has been simplified to the extent
that it can be misleading. It can also be
changed without notice, meaning it can
be difficult for a taxpayer to rely on if they
cannot negotiate the archiving system. We
have highlighted various areas where the
guidance is incorrect or misleading and will
continue to do so until improvements are
made.
Where the information on GOV.UK is
incorrect or incomplete, it seems very
unfair that a taxpayer might be criticised for
getting it wrong and we have encouraged
HMRC to think about their response
where guidance falls short of the required
standard.
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LITRG

Also, that website provides a good
opportunity to educate the taxpaying
public, but because the information on it is
so curtailed, it can actually misinform.
The ‘end of the tax return’
This was hailed some years ago. And while
it is true that simple assessments have
been introduced in some cases – broadly
for those whose only taxable income is
their state pension and it exceeds their
personal allowance – there is clearly
much more that could be done. We will
continue to monitor the efficacy of simple
assessments and make suggestions of
further groups of people who might be
removed from self-assessment by this
means.
Abolition of Class 2 National Insurance
Our lobbying on behalf of the selfemployed with very small profits,
who would have to make Class 3 NIC
contributions when Class 2 is abolished
if they wish to save towards the state
retirement pension, led to a one-year
deferral in the change. We continue to have
dialogue with HMRC and Treasury and hope
that some compromise might be reached
so that those self-employed people who
wish to make voluntary contributions may
continue to do so on an affordable basis.

Devolved administrations
More powers are being devolved, allowing
the new administrations to make changes,
often with the intention of benefiting those
on lower incomes. Regrettably, sometimes
this can lead to increased complexity and
a lack of understanding among taxpayers,
particularly if they visit GOV.UK and see
information that relates primarily to
England. The interaction between a welfare
benefit and any associated tax liability also
needs to be considered.
Tax free childcare
We remain concerned that it is difficult
for a parent to choose the best financial
option for childcare, given interactions with
other benefits, notably universal credit.
The online calculator should be improved
to cover a full range of circumstances with
any circumstances not covered being made
clear at the start so claimants are not
misled. Enhanced guidance is needed to
cover complex situations and interactions,
and to explain the implications of a choice
made now, should circumstances later
change.
Is there still a role for LITRG going forward?
You will see we have a broad remit that
constantly changes. As long as HMRC
continue to focus their attention and

resources on the majority, those on
the lowest incomes will continue to
struggle to deal with the system. The
move to digital is unlikely to improve
that situation and for some will make
dealing with their affairs even more
challenging therefore LITRG is very much
still needed.
The new head of LITRG team, Victoria
Todd, has just taken up the reins and
will, no doubt, shape our future work
but for now we’d like to thank Robin
Williamson, Technical Director for more
than 15 years, who has just stepped
down to enjoy what we hope is a long,
happy and healthy retirement. LITRG also
relies on its volunteers who make up the
main LITRG Committee along with paid
staff members. We are pleased that both
John Andrews (LITRG’s founder) and our
previous Chair Anthony Thomas are both
still active members of the Committee
and we are grateful for the time given
by the whole Committee who bring
many years of experience in the tax and
welfare systems to LITRG’s work.
We are always keen to hear from
members on matters that will be
of interest to LITRG and if you are
interested in volunteering to help us
with our work, you can contact us via our
website at www.litrg.org.uk/contact.

Scotland Branch
Annual Conference 2018
Friday 2 – Saturday 3 November 2018
Doubletree Hilton Dunblane Hydro

Book online at:
www.tax.org.uk/scotland2018

Topics include:
•

•

•

The Finance Act and topical tax issues
Tim Palmer, Palmer Consultancy
Partnership
Capital Taxes update
Emma Chamberlain, Pump Court Tax
Chamber
VAT update
Maria McConnell, French Duncan LLP
•

•

•

Business Growth and Entrepreneurial
Tax Relief
Neil Norman, Chiene + Tait
Employment tax (all change!)
Paul Tucker, Smith & Williamson
Practical uses of trusts
Bob Trunchion, MHA MacIntyre
Hudson
•

•

•

Criminal Finance Act 2017
Ray McCann, President, Chartered
Institute of Taxation
Management Buyouts
Demystified
Pete Miller, The Miller Partnership
Scottish taxes
Charlotte Barbour, Institute of
Chartered Accountants of Scotland

Full Conference: (both days plus accommodation on Friday night and dinner) Members £440 (£400);
Students £280 (£250)
Conference: (one day only) Members £190 (£170); Students £120 (£100)
Early bird discount (prices quoted in brackets) apply to bookings on or before 30 September 2018.
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+

2,500 CIOT MEMBERS HAVE ALREADY
CHOSEN TO BECOME JOINT MEMBERS OF
THE ATT.
As an existing CIOT member, you
already receive several benefits but
you can get access to an additional
collection of benefits that are only
available to ATT members by becoming
a member of the ATT.
First and foremost, you will be entitled
to use the ATT designation so you can
let current and prospective clients and
employers know you are dedicated to
your profession.

Secondly, you will also get access to
benefits unique to ATT including but
not limited to:
•
•
•
•
•

Tolley’s annual tax guide
Finance Act hard copy
Whillan’s tax rates and tables
Conferences
Pinsent Masons Tax Enquiry
Help Facility

In today’s dynamic world, membership of a tax professional body can be a reliable
constant that is there to support you throughout your career. Why not have two
constants? Join the ATT today!

www.att.org.uk/joint
@ourATT on

of-

HMRC INFORMATION POWERS

KEY POINTS
zz
What is the issue?

HMRC has extensive civil powers to
obtain information and documents from
taxpayers and third parties, including
tax advisers. HMRC very often makes
informal requests for information and
documents; taxpayers are not under a
legal obligation to comply but need to
consider whether or not to do so. HMRC
also, on occasion, demands information
or documents that it cannot require the
recipient of the ‘request’ to provide.
zz
What does it mean to me?
If you or your client receives a request
for information or documents, you
need to consider the legal status of that
request and its ambit.
zz
What can I take away?
Never ignore a request from HMRC for
information or documents. Consider
whether it is sensible to comply with
the demand, whatever its legal status.
And, if there are doubts, consult a
specialist adviser.

W

e wrote in the May 2017
issue of Tax Adviser (‘HMRC
Information Powers: On or
off the record?’) about the information
powers that HMRC has available to
it under FA 2008 Sch 36 (to which all
references in this article relate). We now
revisit the topic from a specific angle –
what should taxpayers and advisers do
if they receive a demand from HMRC
for information or documents that they
are not legally obliged to provide. The
CIOT’s technical team reports that agents
are seeing increasing numbers of such
requests.
Informal information requests
In checking the accuracy of a taxpayer’s
tax position, it is HMRC’s usual practice
first to request that information or
documents be provided voluntarily (and
HMRC’s Manuals indicate that that is
the approach that is to be followed).
There is no legal requirement to provide
documents or information consequent
on an informal request of this sort. But,
it needs to be considered carefully how
best to respond.
It is sensible for a tax adviser promptly
to discuss with his client whether he
holds or has access to the information
or documents demanded and, if so,
whether it is appropriate to supply it.
As a general rule, it will often be in
the taxpayers’ overall best interests to
provide the information or documents
requested.
But, there may be scope for agreeing
with HMRC a more limited ambit of
the notice or that certain documents
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A fine line

George Gillham and Hartley Foster provide
practical guidance on what information HMRC
are legally entitled to – and what to do if they
request information they’re not
need not be provided. Advisers should
always consider whether the request
goes further than that which could be
required to be provided under a formal
notice (under Schedule 36). If the
notice does extend beyond that which
HMRC can require to be provided, we
recommend that you raise this with
HMRC.
Formal notices under Schedule 36
Generally, HMRC will issue a formal
notice under Schedule 36 if the
information or documents have not been
supplied within the period stipulated in
the informal request and they do not
agree with any reasons given for non (or
partial) compliance. In the notice will be
specified the information or documents
that HMRC seeks. Reference to the
legislation under which it is made, and a
warning of penalties for non-compliance
will be included.
HMRC’s powers to obtain information

and documents from a taxpayer are
given to them to enable them to
obtain information that is ‘reasonably
required… for the purpose of checking
the taxpayer’s tax position’ (paragraph
1(1)) (In a consultation launched on 10
July 2018, HMRC has suggested that
Schedule 36 should be extended to
allow information and documents to be
obtained for the purposes of any HMRC
tax function (including tax collection)).
The power under paragraph 1 is freestanding: it allows HMRC to obtain
documents and information before a tax
return is filed and can be used to obtain
information on future liabilities to pay
tax.
HMRC may also obtain information or
documents from a third party by service
of a ‘third party notice’ (paragraph
2(1)), but it requires the agreement of
the taxpayer (paragraph 3(1)(a)) or the
approval of the Tribunal (paragraph
3(1)(b)) to do so (In the July 2018
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Company Fieldfisher LLP
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Profile Hartley has specialised in contentious tax matters for some
20 years and has acted on nearly 50 reported tax cases, including four House of
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management of enquiries by HMRC, and uses his litigious experience to negotiate with
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the failure continues after the day on
which the penalty was imposed (paras
39 and 40). A further tax-geared penalty
may be imposed for continued failure to
comply (paragraph 50).

© IStockphoto/NiseriN

Appealing a Schedule 36 Notice

consultation, HMRC indicated that it
intends to ask Parliament to remove the
requirement to obtain the approval of
the Tribunal before issuing a third party
notice.)
There is no obligation on HMRC
to obtain prior judicial approval of a
‘taxpayer notice’ (i.e. a notice issued
under paragraph 1, Schedule 36, to a
taxpayer). The HMRC officer can choose
whether or not to seek approval from
the First-tier Tribunal in advance. HMRC
may make an application to the Firsttier Tribunal for approval without notice
to the taxpayer (Sch 36 para 3(2A)).
Whether or not the officer has sought
approval has consequences for the ability
of the taxpayer to appeal the notice to
the tribunal. This is addressed further
below.
Save where there is ‘reasonable
excuse’, failure to comply renders the
taxpayer liable to a penalty of £300 and
an additional £60 for each day on which

If the officer has obtained approval, that
will be stated on the notice, as will the
fact that there is no right of appeal to
the Tribunal. The taxpayer’s only ability
to challenge the notice would be by
means of judicial review of the Firsttier Tribunal’s decision to approve the
notice or challenging the imposition of a
penalty on the basis that the notice was
not lawfully issued.
If the officer has not obtained
approval, then the taxpayer has a right of
appeal to the First-tier Tribunal against
the notice itself, or any requirement in
it. However, this right of appeal does
not apply to a requirement in a notice to
produce any document that forms part of
the taxpayer’s statutory records.
Notice of appeal must be given in
writing to the HMRC officer within 30
days of the date on which the notice
is ‘given’ (paragraph 32(1)). Due to the
inefficiencies of HMRC’s internal postal
system and its regular use of second
class post, at least half that time may
have elapsed before receipt of the
notice.
The issue as to whether a notice
is ‘given’ on the date that it bears or
on receipt by the recipient has yet to
be tested before the Tribunals. As, in
practice, HMRC invariably allow ‘late’
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appeals if it has caused the delay, the
issue is unlikely to the subject of an
appeal to the Tribunal. If there is not
sufficient time to consider properly
whether an appeal should be made, we
suggest that a protective appeal is made.
It can be withdrawn subsequently if,
on reflection, it is determined that an
appeal should not be progressed.
As a general rule, we recommend
a review being undertaken. Making
submissions to the reviewing officer
is less expensive than an appeal to
the Tribunal; and the review officer
sometimes takes a different view to that
of the investigating officer. If the review
officer does not agree, then the appeal
will need to be notified to the Tribunal
(or abandoned).
The question as to whether the Firsttier Tribunal may permit the hearing of
an application for a Schedule 36 notice
to be held inter partes, so as to enable
the taxpayer or third party to attend and
make representations at the hearing may
be considered by the Court of Appeal
shortly (in the Jimenez case which is
referred to below). In Revenue and
Customs Commissioners v Ariel [2016]
EWHC 1674 (Ch) Mann J. expressed the
view that Schedule 36 did not prohibit
the taxpayer or third party participating
in the hearing of an application made
under Schedule 36. However, the Firsttier Tribunal declined to follow that view
in Ex Parte John Ariel [2017] UKFTT 087
(TC).
The Tribunal discussed and,
effectively, applied the decision
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of the Court of Appeal in R, on the
application of Morgan Grenfell v Special
Commissioners of Income Tax [2001]
EWCA Civ 329 on the power of the
Special Commissioner to hold an inter
partes hearing of an application under
the predecessor power to Schedule 36 (
TMA 1970 s 20).
In Jimenez, the High Court indicated
that it disagreed with that approach,
saying ‘the Revenue and the First-tier
Tribunal may wish to address whether
the Ariel decision, and more generally
their approach to the determination of
applications under Schedule 36, merit
reconsideration having regard to basic
principles of fairness and the general
approach taken by courts to ex parte
hearings and the application of the
principle of open justice. For my part,
there is force in the approach of Mann J
that was rejected in Ariel.’ Whether the
Court of Appeal agrees may be known
shortly.
There is no right of appeal from
a decision of the First-tier Tribunal
approving a Schedule 36 notice to the
Upper Tribunal (see Jordan v Revenue
and Customs Commissioners [2015] STC
2314). The only remedy would be Judicial
Review.
Territorial limitation
Schedule 36 is silent as to its territorial
limits. But, the High Court decided
recently that Schedule 36 is subject to
the normal rule that (absent explicit
words contra) UK legislation applies to all
persons on matters within the territory
to which it extends, and not to any other
persons and matters.
Accordingly, a notice given to a nonUK resident (even if a British national
subject to UK tax) is not valid. (R. (on
the application of Jimenez) v First Tier
Tribunal (Tax Chamber) [2017] EWHC
2585 (Admin) (20 October 2017). In these
circumstances, HMRC may able to obtain
information by use of mutual assistance
arrangements or (where one is in place) a
Tax Information Exchange Agreement.
Reasonably required
HMRC consider that an officer does not
have to have evidence that a document
will definitely affect the tax position,
only that it is ‘reasonably required’ to
carry out a check. Anecdotally, HMRC
seem increasingly to take the view that
information is reasonably required if they
say it is. But, whether or not information
is ‘reasonably required… for the purpose
of checking the taxpayer’s tax position’
is an objective test. Taxpayers (and tax
advisers) should critically assess any
assertion that a document is reasonably
required.
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In Long v Revenue and Customs Comrs
[2014] UKFTT 199 (TC), the First-tier
Tribunal rejected HMRC’s contention
that a doctor’s appointment diary was
reasonably required. On the other
hand, personal bank statements can
be ‘reasonably required’ if business
transactions are carried out through the
taxpayer’s personal bank account; see
Beckwith v HMRC [2012] UKFTT 181 (TC);
Time to comply with the notice
There is no minimum period to provide
information that a notice under Schedule
36 may specify, save that it must be
‘reasonable’ (paragraph 7).
Possession or power
A person served with an information
notice is only required to produce
information or documents in his
‘possession or power’ (paragraph 18).
However, ‘information’ can require the
creation of new documents on service of
an information notice. And, HMRC is not
restricted to asking for documents that
it can identify specifically. In Wheeler v
HMRC [2017] UKFTT 743 (TC) the Firsttier Tribunal held that HMRC can ask a
taxpayer to confirm whether information
previously provided is accurate and
complete by service of a Schedule 36
notice.
But, an information notice can only
request facts and not opinion. In R D
Utilities Ltd v Revenue and Customs
Comrs [2014] UKFTT 303 (TC), the Firsttier Tribunal allowed a company’s appeal
against a notice that required ‘subjective’
information. A similar approach was
taken in Gold Nuts Limited and Others v
HMRC [2017] UKFTT 354 (TC).
HMRC had asked the taxpayer to
explain why the taxpayer considered
that a loan was not within the loans
to participators rules. The Tribunal
determined that an opinion on a point
of law was not information. The HMRC
officer may write to the taxpayer to
ask why it has adopted a particular tax
position. However, that is part of the
enquiry process; it is not part of the
purpose of an information notice.
The term ‘power’ was defined by
the House of Lords in Lonhro Ltd v
Shell Petroleum [1980] 1 WLR 627 as
‘a presently enforceable legal right to
obtain from whoever actually holds the
document inspection of it without the
need to obtain the consent of anyone
else’.
A different approach was, however,
taken in Revenue and Customs Comrs
v Parissis [2011] UKFTT 218 (TC). Here,
the First-tier Tribunal held that, in the
context of the Taxes Acts, ‘power’ should
be considered in terms of both legal

power and ‘practical’ power. The Tribunal
indicated that the test as to whether
documents are in a person’s power for
the purposes of the act is whether the
person ‘can obtain them, by influence or
otherwise, and without great expense,
from another person even where that
person has the legal right to refuse to
produce them.’
The Tribunal provided no guidance
at all as to what it meant by ‘great
expense’ or ‘influence or otherwise’.
Whether ‘great expense’ is a subjective
or objective test is not known, nor is it
known as to what methods ‘otherwise’
extends.
This decision that seeks to
introduces a nebulous and wholly illdefined concept of ‘power’ is wholly
unsatisfactory. Unfortunately, the
taxpayers’ appeal to the Upper Tribunal
was withdrawn. The decision in Parissis
has not been referred to in any case
subsequently.
Old documents
HMRC can only require a person to
produce a document that was entirely
created more than six years ago with the
prior agreement of an authorised officer
(Grade 7 or above). If that agreement has
been obtained, then the ultimate time
limit is 21 years, but that applies only
where HMRC contend that tax has been
fraudulently evaded.
Legal professional privilege; pending
appeals and auditors and tax advisers’
documents
Paragraph 23 provides that an
information notice does not require
a person to provide information
or documents protected by legal
professional privilege. Paragraph 19
protects documents ‘relating to the
conduct of any pending appeal relating
to tax’ from disclosure. Paragraphs 24
and 25 provide limited protection for
auditors and tax advisers’ documents.
We refer readers to our May 2017 article
in this Journal for a longer discussion of
restrictions on HMRC’s powers under
these headings.

Conclusion

HMRC seems to be testing the limits
on its powers to obtain information
and documents. And, the July 2018
consultation suggests that HMRC resents
that there are limits on its powers. But,
there are. It can be an arduous option
to seek to rely on those limits. Hence,
a pragmatic approach to determining
the benefit to a client of taking a point
on whether or not HMRC is entitled to
obtain information or documents should
be adopted.
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Let us train your staff on tax
and related issues.
We can provide a specialist and experienced
lecturer to update you on all tax developments.
A lecture can either be a general tax update for
the last few months or year, or can concentrate
on a particular tax or an aspect of tax, such as
capital allowances or transfer pricing.
We can include updates on adjacent topics
such as payroll, company law and accounting
standards, either as separate sessions or with a
tax update.
Our lecturers include:
• Robert Leach FCA FCCA, director, author
and experienced tax lecturer
• Tony Jenkins CTA, a freelance lecturer of
more than 30 years’ experience
• Paul Soper FCCA, lecturer, author and
broadcaster
• Barry Williams MA, barrister and former
tax inspector.

We charge just £1500 per day plus VAT and travel
expenses. This includes preparation of lecture
notes and presentation. All our lecturers are able
to answer questions.
As a small company, we are very flexible, and
can match your needs, including being part of a
bigger training programme.

Why not look at our detailed website
www.taxtrainingltd.co and give us a
call on 020 8224 5695.

Tel: 020 8224 5695
www.taxtrainingltd.co

Tax Training Ltd, 19 Chestnut Avenue, Ewell, Surrey KT19 0SY

QUALIFYING PRIVATE PLACEMENT EXEMPTION

KEY POINTS
zz
What is the issue?

With effect from 1 January 2016, a new
exemption from UK withholding tax
on payments of yearly interest, known
as the Qualifying Private Placement
Exemption (QPP Exemption), was
introduced to sit alongside the existing
domestic exemptions
zz
What does it mean to me?
The stated aim of the QPP Exemption
as part of the consultation process was
to develop the UK private placement
market. However, there is nothing
in the definition of a QPP for these
purposes which requires there to be a
‘private placement’.
zz
What can I take away?
The QPP Exemption should simplify the
process for overseas lenders lending
into the UK (in particular, by eliminating
the administrative requirements
associated with a claim for relief
under a double taxation treaty) and so
encourage debt investment into the UK.

W

here a UK corporate debtor
makes payments of yearly
interest to, among others, nonUK creditors, the debtor will be required
to withhold an amount representing UK
income tax (currently at a rate of 20%) from
that payment and account to HMRC for the
same. Generally, this mechanic is referred to
as a ‘withholding tax’. However, that debtor
will not be required to withhold where a
domestic exemption, EU directive or double
taxation treaty applies to eliminate the UK
withholding tax.
With effect from 1 January 2016, a new
exemption from UK withholding tax on
payments of yearly interest, known as the
Qualifying Private Placement Exemption
(QPP Exemption), was introduced to sit
alongside the existing domestic exemptions.
In March 2018, HMRC published its
guidance (the Guidance) on the practical
application of the QPP Exemption in its
Savings and Investment Manual.

The QPP Exemption: the gateway
conditions

The QPP Exemption is set out in section
888A, Income Tax Act (ITA) 2007 and the
Qualifying Private Placement Regulations
2015 (SI 2015/2002) (the Regulations) and
came into force on 1 January 2016.
The QPP Exemption applies to interest
payments on a qualifying private placement
(QPP) which is defined as a security which:
a. represents a loan relationship (as
defined in CTA 2009 Part 5) to which a
company is a party as debtor (so the QPP
Exemption is not available where the
debtor is not a company);
b. is not listed on a recognised stock
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Growing
investment

Stuart Pibworth on how the new QPP
Exemption will simplify processes and
encourage debt investment into the UK
exchange (as, in that case, ordinarily the
Quoted Eurobond exemption should
apply); and
c. meets additional conditions specified by
Treasury regulations (currently being the
Regulations).

Scope of the QPP Exemption

The stated aim of the QPP Exemption as
part of the consultation process was to
develop the UK private placement market.
However, there is nothing in the definition
of a QPP for these purposes which requires
there to be a ‘private placement’ (as
that expression is generally understood).
Instead, the QPP Exemption requires
a security which satisfies the relevant
conditions, including a security which
represents a loan relationship (ITA 2007 s
888A(6) confirms that loan relationship for
these purposes has the same meaning as
under the UK loan relationship rules which
apply to a broad range of debt instruments).
The broad scope of the QPP Exemption is
recognised by HMRC in the Guidance.

What is a security?

‘Security’ is not specifically defined in
the QPP Exemption. However, the Guidance
notes that it encompasses a wide range of

debt instruments that are capable of being
transferable investments. The Guidance
notes that:
zz
a ‘security’ does not require a lender to
have rights over assets put up as security
for the debt;
zz
there is no requirement for a security
to take a particular form, it can take the
form of a note or a loan; and
zz
consistent with the broad scope of the
QPP Exemption, ‘loan-like agreements
are not precluded from the exemption
by the use of the term ‘security’ in the
gateway condition’.
Whilst ‘security’ is not specifically
defined, the Regulations provide that the
definition of a ‘relevant security’ includes
a security or a loan relationship. This lends
further support to the view that the QPP
Exemption should apply in respect of any
debt arrangements provided that the
relevant conditions are satisfied.

The QPP Exemption: Additional
conditions

As noted above, for the QPP
Exemption to apply the security must
meet the additional conditions set out
in the Regulations. These additional
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Minimum Value Condition

The Guidance confirms that the
£10m value means the Sterling value
when the security in question was
entered into and not at any other time
(so repayments over the term of the
security which may reduce the value
below the £10m threshold should
be disregarded). In other words, the
Minimum Value Condition is a one-off
condition determined at the date the
security was entered into. Therefore,
provided the other conditions are met,
the transfer of a security by an original
creditor should not impact whether the
Minimum Value Condition is met and so
the transferee should, assuming it meets
the applicable conditions, be eligible to
be paid interest free of UK withholding
tax (see example 3).
Practical issues may arise when
applying the Minimum Value Condition
where the amount is drawn down under
the security in tranches. The Guidance
notes that:
zz
where the initial amount advanced is
£10m or more, further amounts will
be considered part of the original
QPP, and within the scope of the QPP
Exemption, even if the subsequent
drawn down is less than £10m;
zz
where the initial amount advanced is
less than £10m but future drawdowns
may bring the value of the security
above £10m in total, the Minimum
Value Condition will only be met
where any future amounts, bringing
the overall amount advanced to
£10m or more, are non-contingent.
In other words, those drawdowns
must be non-discretionary under the
terms of the original documentation.
Where the future amounts that may
be drawn down are at the discretion
of the debtor or creditor, they will be
disregarded for the purposes of the
Minimum Value Condition.

The security must:

Creditor certificate

conditions will be satisfied where the
security in question:
a. has a term not exceeding 50 years
(Term Condition);
b. satisfies the minimum value
requirement (Minimum Value
Condition); and
c. is being entered into for genuine
commercial reasons and not as part of
a tax advantage scheme.

Term Condition

The term of the security cannot exceed
50 years. Therefore, clearly, perpetual
debt instruments cannot qualify for the
QPP Exemption. However, care should
also be taken where a security has an
initial term of less than 50 years but
which may be extended beyond 50 years
(see example 1).

zz
have a minimum value of £10m; or
zz
where a placement consists of

multiple securities of the same debtor,
form part of a placement which
has a minimum value of £10m (see
example 2).

In addition to the conditions above:
a. the creditor and debtor must not
be connected as defined in section
993, ITA 2007 (with the result that
the QPP Exemption will not generally
be available for intra-group debt
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arrangements); and
b. at the time of each interest payment,
the debtor must hold a valid creditor
certificate (Creditor Certificate)
for each creditor stating that such
creditor is:
(a) beneficially entitled to the
interest payable to it on the
relevant security (for genuine
commercial reasons and not as
part of a tax advantage scheme);
and
(b) resident in a ‘qualifying
territory’ (being, broadly, the
UK or any jurisdiction with
which the UK has a double
taxation treaty containing a
non-discrimination clause (see
INTM412090), although note
that there is no requirement
for that treaty to reduce
withholding tax on interest to
nil).

The debtor

For the purposes of the QPP Exemption,
the debtor is the company that stands in
the position of debtor in respect of the
relevant security. Where there is a chain
of companies, the Guidance confirms
that the debtor is the company that has
borrowed the money on its own account
(and not any intermediary company in
the chain).
The QPP Exemption only applies
where the debtor is a company so it
would not be available where the debtor
is, for example, a partnership or limited
liability partnership.

The creditor

The creditor is the person who is
beneficially entitled to the interest on
the relevant security.
Where there are a number of
intermediaries in a chain, it is necessary
to consider who, ultimately, has the
beneficial entitlement to the interest
and the debtor must hold a Creditor
Certificate in respect of that person.
Where there is a chain of entities
determining who is beneficially
entitled to the payment may not be
straightforward; the Guidance notes that
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EXAMPLES
Example 1

UKCo issues an interest-bearing note to ItalyCo. The note has a 40 year term
extendable, at the election of UKCo, for a further 20 years. Although the initial term is
for 40 years, the fact that the term may be extended by a further 20 years should not
be overlooked when considering the Term Condition.

Example 2

Suppose a UK debtor enters into a placement under which it issues twenty securities
to twenty investors. Nineteen of the investors each hold a security with a value of
£0.5m and the remaining investor holds a security with a value of £1m. As the value
of the overall placement comprising those twenty securities is £10.5m, each of the
twenty investors would be participating in a placement which met the Minimum Value
Condition.

Example 3

Let’s say that one of the investors in Example 2 decides to sell its security in the UK
debtor to a third party (New Investor). The fact that New Investor was not the original
holder of the security should be irrelevant to whether the Minimum Value Condition
is met and, provided the other conditions are satisfied, the QPP Exemption should be
available on payments of interest to New Investor.

Example 4

Let’s say that ten investors in Example 2 have provided a Creditor Certificate to the UK
debtor in respect of their securities whereas ten have not. Although the QPP Exemption
would not be available in respect of interest payments to the ten investors who have
not provided the Creditor Certificate, this should not impact on the availability of the
QPP Exemption for interest payments to the ten investors who have provided the
Creditor Certificate to the UK debtor.

Example 5

A tax transparent partnership (comprised of three non-UK corporate partners) is
creditor of record to a UK debtor. Assuming that each of the other conditions are
satisfied, provided that each of the three partners in the partnership provide the
Creditor Certificate, the QPP Exemption should be available. However, if one of the
partners fails to provide the Creditor Certificate, the QPP Exemption would not be
available in respect of any payments of interest by the debtor to the partnership.

Example 6

The creditor in respect of a security becomes aware on 28 September that it no
longer satisfies the relevant conditions and notifies the debtor. The debtor receives
the notification on 2 October. The Creditor Certificate becomes invalid on 3 October.
Therefore, (assuming each of the other conditions are met) the QPP Exemption applies
to interest payments on the security before 3 October.
the principles set out in the Court of Appeal
decision in Indofood should be applied in
making any such determination.
Where the creditor of record is an entity
that is transparent for tax purposes, it will be
necessary to ‘look through’ that transparent
entity to determine who is beneficially
entitled to the interest. For instance, this
is likely to be relevant in the context of
partnerships where it will likely be necessary
to ‘look through’ the partnership to its
partners.

Multiple creditors

In practice, a placement may be made up
of more than one security. For an individual
security to qualify for the QPP Exemption,
the debtor needs a Creditor Certificate for
each creditor in respect of that security, but
not necessarily for each creditor participating
in the placement as a whole (see example 4).
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If the debtor holds Creditor Certificates
from all creditors in relation to a particular
security (and the other conditions are met),
the QPP Exemption should apply on interest
payments on that security even though
the wider placement includes securities for
which Creditor Certificates are not held (see
example 5).
To reduce the administrative burden,
the Regulations provide that the Creditor
Certificate may be provided ‘by or on behalf
of’ the creditor. As such, taking the example
of a partnership, the Guidance confirms that
the Creditor Certificate may be provided by
a general partner on behalf of those partners
in the partnership that benefit from the QPP
Exemption.

Form of Creditor Certificate

There is no prescribed form of Creditor
Certificate (although it must be in writing).

This flexibility means that the parties are
free to decide themselves how to document
this. For instance, the Creditor Certificate
may be provided in a standalone document
or included as part of the transaction
documentation.

Withdrawal and cancellation of
Creditor Certificates

As soon as practicable after the creditor
becomes aware that it no longer meets
the relevant conditions, the creditor (or a
person on its behalf) is required to notify the
debtor of such and that the relevant Creditor
Certificate is no longer valid. The debtor may
want to put the creditor under an obligation
to make such notification in the transaction
documentation. In those circumstances, the
relevant Creditor Certificate will no longer be
valid on and from the day after the date on
which notification is received by the debtor,
at which point the security ceases to be a
relevant security and the QPP Exemption will
no longer be available (see example 6).
The Regulations allow HMRC to require
the debtor to produce a Creditor Certificate
within a specified period (normally 28 days).
If the Creditor Certificate is not produced,
or if HMRC has a reasonable belief that the
Creditor Certificate is inaccurate, HMRC
can determine that the Creditor Certificate
should be cancelled. In those circumstances,
subject to the availability of any other
domestic exemption or relief under an EU
directive or applicable double treaty, UK
income tax must be deducted from any
interest payment by the debtor on and from
the date the debtor receives notification of
the cancellation of the Creditor Certificate.
A creditor may want to place the debtor
under an obligation to notify it following
cancellation of the certificate in the
transaction documentation.

Final remarks

The QPP Exemption is an important
complement to the existing exemptions
from UK withholding tax on interest. The
QPP Exemption should simplify the process
for overseas lenders lending into the
UK (in particular, by eliminating the
administrative requirements associated
with a claim for relief under a double
taxation treaty) and so encourage debt
investment into the UK.
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DISCOVERY ASSESSMENTS

HMRC gets
more time
Dawn Register and Helen Adams consider
the draft legislation extending assessment
time limits for offshore non-compliance

KEY POINTS
zz
What is the issue?

Draft legislation for Finance Bill 2018-19
will, when enacted, further extend the
time limits within which HMRC can issue
discovery assessments. This change will
apply to income tax, capital gains tax and
inheritance tax where there is offshore
non-compliance to which the 20-year
time limit does not apply.
zz
What does it mean to me?
The new time limits give HMRC more time
to undertake enquiries and investigations
relating to offshore matters and offshore
transfers subject to the limited safeguards
in the draft legislation.
zz
What can I take away?
Advisers should consider whether they
and their clients need to alter their record
keeping procedures to retain sufficient
evidence to successfully challenge
incorrect discovery assessments issued
using the new time limits.
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H

MRC’s ability to assess additional
income tax and capital gains tax
(CGT) is restricted by statutory
assessment time limits (TMA 1970, s34, s36,
s37A and s40) in the absence of open self
assessment enquiries (e.g. under TMA 1970,
s9A). Similar restrictions apply to inheritance
tax (IHT) by virtue of IHTA 1984, s240.
Following closure of the consultation
on extending these time limits for nondeliberate behaviour relating to offshore
matters and offshore transfers (‘offshore
non-compliance’) HMRC published the
Summary of Responses and draft legislation
on 6 July 2018. The legislation will come into
force following Royal Assent of Finance Bill
2018-19.

Why are the rules changing?

Since 2010 successive governments have
facilitated HMRC’s activities in tackling
tax evasion and non-compliance involving
offshore income and assets. Legislation

introduced higher penalties for offshore
non-compliance plus offshore asset moves
penalties, asset-based penalties, strict
liability criminal offences, unexplained
wealth orders and the Requirement to
Correct (RTC). The UK joined the Common
Reporting Standard (CRS) so HMRC now
automatically receives data from more
than 100 countries annually, including
destinations of particular interest such as
Hong Kong, Israel, Monaco, Switzerland,
Singapore, The Bahamas and Andorra.
Notwithstanding the development of
HMRC’s abilities to analyse vast amounts
of data to identify discrepancies for
investigation, HMRC is concerned that
it takes time to investigate taxpayers,
especially to establish the facts surrounding
complex offshore transactions and offshore
structures. HMRC therefore wants the
assessment time limits extended to give
them more time to investigate and assess
additional tax liabilities.
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zz
The due date for paying the tax, and
zz
The date on which the last payment was

made and accepted.
However, the above deadlines differ for
deceased taxpayers (TMA 1970, s 40). Also,
for offshore tax non-compliance involving
income tax, CGT and IHT, the RTC stops time
limits expiring between 6 April 2017 and 4
April 2021 so that they expire on 5 April 2021
instead (F(No2)A 2017, Sch 18, Para 26).

What doesn’t change?

What are the existing time limits?

Existing assessment time limits for income
tax and CGT, subject to the changes for the
RTC, are shown in table 1.
The IHT time limits mirror those for
income tax/CGT except that there is an
unlimited time limit in cases of deliberate
non-submission of an IHT account. The IHT
deadlines are stated as a period of years
from the later of:

TABLE 1: CURRENT TIME LIMITS
From the end
of the tax year
Reasonable care or
reasonable excuse

4 years

Careless errors

6 years

Failures to notify &
deliberate behaviour

20 years

The draft legislation does not extend the
assessment time limits for:
zz
corporation tax;
zz
transfer pricing adjustments;
zz
assessments on personal representatives;
zz
income received after the year for which
it is assessable (TMA 1970, 35);
zz
the existing 20 year and unlimited time
limits;
zz
UK situs issues.

What is changing?

HMRC is extending the current four and six
year assessment time limits to 12 years for
income tax, CGT and IHT relating to ‘offshore
matters’ and ‘offshore transfers’.
However, the 12-year time limit will not
apply where:
a. information is received by HMRC from
an overseas jurisdiction as a result of
automatic information exchange;
b. On the basis of this information HMRC
could reasonably have been expected to
be aware of the loss of tax; and
c. It was reasonable to expect the
assessment to be issued before the
current assessment time limits expired.
This safeguard recognises the impact
that CRS data is predicted to have on future
enquiries and investigations. However, the
ease of its application is uncertain given the
use of ‘reasonable’ in two parts of the test.

www.taxadvisermagazine.com | October 2018

Perhaps it will prove a greater safeguard
in simple cases (e.g. a UK resident and
domiciled person with undisclosed offshore
bank interest) compared to complex cases
involving domicile, remittances and antiavoidance legislation that typically take
HMRC longer to gather evidence and resolve.
The new time limit will apply to periods
that remain in date for assessment at 6
April 2019, according to the government’s
consultation responses, giving a retroactive
aspect to this new legislation.
This will affect income tax and CGT within
scope of these changes for:
zz
2013/14 and subsequent years where
careless errors occur; or
zz
2015/16 in all other cases.
For IHT the new time limits will apply to
chargeable transfers on or after:
zz
1 April 2013 where careless errors
occurred; or
zz
1 April 2015 in all other cases.
The draft legislation overlaps with the
frozen time limits caused by the RTC as
explained above. Table 2 shows how current
income tax and CGT assessment time limits
may be extended if the criteria in the draft
legislation are met.
As you can see, some taxpayers who
behaved ‘innocently’ (i.e. took reasonable
care) in relation to their tax affairs are likely
to feel particularly hard done by after 5 April
2021, when they could be assessed to
additional tax up to 12 years after the end of
the tax year, instead of the current four year
limit: a significant change.
After 5 April 2021 HMRC and advisers
will need to carefully check to ensure the
appropriate time limit is being used where
discovery assessments are issued. This
will involve checking whether the criteria
for discovery assessments are met and
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TABLE 2: NEW TIME LIMITS
Behaviour Reasonable care/reasonable excuse

Careless errors

Tax year

Current deadline

New deadline

Current deadline

New deadline

2011/12

Expired

Expired

05/04/2021*

05/04/2021*

2012/13

Expired

Expired

05/04/2021*

05/04/2021*

2013/14

05/04/2021*

05/04/2021*

05/04/2021*

05/04/2026

2014/15

05/04/2021*

05/04/2021*

05/04/2021

05/04/2027

2015/16

05/04/2021*

05/04/2028

05/04/2022

05/04/2028

2016/17

05/04/2021

05/04/2029

05/04/2023

05/04/2029

2017/18

05/04/2022

05/04/2030

05/04/2024

05/04/2030

* Deadline due to RTC legislation

establishing:

zz
the behaviour causing the underassessment or excessive claim;

zz
whether the criteria for using the 12 year

time limit were satisfied.
Evidence will be important as it is probable
that some cases will be considered by the
Tribunals.
What else should be considered?
Despite the extension of assessment time
limits for cases where taxpayers took
reasonable care or had a reasonable excuse,
HMRC is not planning to alter the existing sixyear record keeping requirements.

Consequently, advisers will need to
consider retaining their records for at least
12 years (possibly longer if enquiries or
investigations are ongoing at expiry of the 12year assessment time limit) and encouraging
clients to do likewise. This may be crucial in
order to retain sufficient evidence to defend
against incorrect discovery assessments,
given the burden of proof and the new time
limits.

Failure to Correct (FTC) sanctions

Those taxpayers who failed to correct their
UK tax position in relation to offshore noncompliance for the years to 5 April 2016

under the RTC, regardless of unresolved
ongoing enquiries, may face FTC sanctions.
FTC sanctions apply where the person did
not have a reasonable excuse for failing to
correct. FTC penalties are 100-300% of the
tax. In addition, if a person did not meet the
RTC’s requirements despite being aware that
they had offshore tax non-compliance, HMRC
may impose an additional penalty of up to
10% of the value of assets connected to the
failure and publicly name the person as a tax
defaulter. If a person has a reasonable excuse
for FTC then HMRC will consider imposing
tax-geared penalties (e.g. Sch 24 FA 2007, Sch
41 FA 2008 and Sch 55 FA 2009) instead.
HMRC sees the RTC as short-term
encouragement to disclose and the 12
year extended time limit as providing
long-term assistance for complex offshore
investigations. The question is whether the
additional tax being due because of this
extended time limit coupled with tax-geared
penalties will deter some unprompted
disclosures. The answer probably depends
on taxpayers’ personal views of factors such
as whether HMRC is likely to find them or
the likelihood of bankruptcy. However, the
strict liability criminal offences do not require
HMRC to demonstrate intent to evade tax
so these and individuals’ general desire to
not leave unresolved issues ‘hanging’ may
provide the impetus for voluntary disclosures
to continue.
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beautiful surroundings of Skinners’ Hall.
The event is open to everyone with an interest in the
history of tax. For more information and to book your
place please visit www.taxadvisers.org.uk

Join us in the magnificent Livery Hall of the Worshipful
Company of Skinners for our next history of tax event.
This talk will consider how, in the medieval period, the
wealth of London was tapped for the common good
whether national or local.
Professor Caroline Barron is an Emeritus Professor of
the History of London at Royal Holloway, University of
London and the President of the British Association for
Local History.
Her research interests lie in the area of late medieval
British history, particularly the history of the City of
London, the reign of Richard II and the history of
women. She has written on Richard II for the New
Cambridge Medieval History and on London for the
Cambridge Urban History of Britain. Her book London
in the Later Middle Ages: Government and People
1200-1500 was published by the Oxford University
Press in 2004. She is also interested in urban literacy
and in the ways in which the ‘small people’ of London
expressed their concerns and priorities.

Please contact Ann Bailey on adminwcta@ciot.org.uk to book your place
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KEY POINTS
zz
What is the issue?

The last few years have brought a fair
number of appeals against closure
notices or discovery assessments issued
by the Revenue assessing gains realised
on the disposal of residential property.
zz
What does it mean to me?
Occupation as a main residence
becomes harder to discern when
there are unusual circumstances like
relationship breakdowns, periods of
absence or financial difficulties.
zz
What can I take away?
Although each case will turn on its own
facts, it is often helpful to recognise
the factors which are most likely to
persuade a tribunal that the exemption
is applicable.

The evolution of
main residence relief
Ximena Montes Manzano reviews recent cases
in the First-tier Tribunal dealing with appeals
against CGT assessments/amendments
denying the main residence exemption

T

he last few years have brought a fair
number of appeals against closure
notices or discovery assessments
issued by the Revenue assessing gains
realised on the disposal of residential
property. Whether the statutory test for the
main residence exemption applies to such a
disposal is ultimately a question of fact and
degree. Although each case will turn on its
own facts, it is often helpful to recognise the
factors which are most likely to persuade a
tribunal that the exemption is applicable.
The majority of cases in this area
include some kind of occupation of a
dwelling but the issue (or one of the issues)
for the Tribunal to consider is whether such
occupation had the sufficient intention and
expectation of permanence and continuity
so as to amount to occupation as a
residence. Occupation as a main residence
becomes harder to discern when there are
unusual circumstances like relationship
breakdowns, periods of absence or
financial difficulties.

Andrew Oliver [2016] UKFTT 0796
(TC): True intention

This case involved a relationship
breakdown which had allegedly led the
taxpayer to move to a second property
for a limited period. This case had starker
facts than its predecessors in that the
taxpayer ran a property letting business
trading under two separate names and at
the relevant time had between 10 and 20
properties in his portfolio.
The Tribunal decision notes that despite the
fact that he was undergoing a trial separation
from his long-term partner in the spring of
2006, he did not see it fit to move into any of
his existing properties on a short-term basis.
Instead, Mr Oliver decided to buy a
property that had been recommended by
an acquaintance but that had a very short
lease and could not be sold as it was not
well presented.

30

The taxpayer alleged that negotiating
a lease extension had taken longer and
had cost more than planned. As a result
the flat had been bought with a sevenyear buy to let mortgage in both his
name and his partner’s. In the interim, Mr
Oliver stayed in a spare bedroom in the
matrimonial home, with friends, or in his
boat. On 21 February 2007, the purchase
of the new property was completed and
on the same date three different estate
agents were engaged to market the
property.
The marketing pictures showed an
unfurnished flat which Mr Oliver tried to
explain by stating that he had moved all
the furniture out of each frame for better
effect. A contract for sale was agreed in
March 2007 and the sale was completed
in April 2007. The flat had been bought
and resold in a period of 97 days.
Notwithstanding, Mr Oliver presented
the Tribunal with an extensive bundle of
correspondence addressed to him at the
relevant property including utility bills,
electoral registration application, DVLA
certificate and statements for two bank
accounts.
He also exhibited a diary and a
photograph of his daughter at the
property as well as affidavits signed
by him, his partner and his business

acquaintance.
The Tribunal held, following Morgan
([2013] UKFTT 181(TC)), that the intention
of the occupier affects the quality of the
occupation and that in this particular case
the intention of the taxpayer had not
been to occupy it as his main residence.
The use of the flat was at best uncertain.
The Tribunal expressed concern about
the evidence presented and agreed with
HMRC ‘that the creation of certain pieces
of evidence does not reflect “behaviour
which takes place in the normal course of
events” and is more in the nature of the
creation of a paper trail.’
This case is a helpful reminder that a
document trail is not proof in itself. The
Tribunal will examine all surrounding
circumstances and will look at the overall
picture in order to determine whether
there was a true intention to reside
permanently and continuously.
See Bailey ([2017] UKFTT 0658
(TC)), Munford ([2017] UKFTT 019 (TC))
and Lam ([2018] UKFTT 0310 (TC)) for
other instances where the Tribunal had
to consider intention and nature of
occupation.

Desmond Higgins [2017] UKFTT
0236 (TC): the ‘period of ownership’
In this appeal, the Tribunal had
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to interpret the phrase ‘period of
ownership’ in a case where the taxpayer,
Mr Higgins, purchased an apartment
off plan in London King’s Cross six years
before disposal.
The taxpayer had paid a small
deposit in 2004 to mark his interest in
the property and in 2006 entered into
a contract for a leasehold of a new
built apartment from a developer. The
building project encountered delays
due to the financial crisis in 2008 and
construction commenced in late 2009.
Under the terms of the contract, the
taxpayer had no right to enter or occupy
the apartment until legal completion
took place in January 2010.
After completion, the apartment was
occupied as the taxpayer’s only residence
until its disposal in January 2012. The
Revenue argued that the ‘period of
ownership’ commenced on the date of
the contract to acquire the lease of the
apartment (2006) and ended on the
date of the agreement to sell (December
2011).
Since Mr Higgins’ could not access the
apartment during its construction, HMRC
argued he could not relieve the part
of the gain related to the construction
phase.
The Tribunal rejected HMRC’s

contention holding that the phrase
‘period of ownership’ naturally and
ordinarily began on the date the
taxpayer was legally entitled to
physical possession (or the date of legal
completion).
The Tribunal dismissed HMRC’s
attempt to invoke TCGA 1992, s 28 to
determine the period of ownership for
the purposes of main residence relief.
It held that s 28 is not a provision which
determines liability but is a deeming
provision which identifies the time of
acquisition and disposal of a chargeable
asset. Further, applying s 28 to main
residence relief would lead to perverse
and absurd results and would be
contrary to the purpose of the legislation
(to exempt from tax gains realised on the
disposal of an individual’s home).
This entirely sensible decision was
appealed by HMRC to the Upper Tribunal
and was heard in late June 2018. [Editorial
comment: On 26 September, the Upper
Tribunal allowed HMRC’s appeal in Higgins,
holding that the period of ownership
started on exchange of contract.]

Ritchie & Ritchie [2017] UKFTT
0449 (TC): a new apportionment
principle?

Mr and Mrs Ritchie purchased 0.669
hectares of land in 1987. The land
included two buildings, a large shed and
a small ‘potting’ shed. The taxpayers used
the large shed (or garage) to store their
car and various other household items
including tools and toys. The taxpayers
decided to develop the land and during
construction stayed in adjacent rented
accommodation and laid a path for access
to their shed which was 85 metres away.
They built a substantial three-storey
house together with front and back
gardens and moved in 1995. In 2007 the
land including the dwelling-house and
sheds were sold to developers for £2m.
There was, therefore, a pre-occupation
period of seven years before any dwellinghouse was constructed on the site.
The Tribunal had to consider inter alia
zz
whether or not the shed was part of
the dwelling house, and
zz
whether the gain should be time
apportioned because – as HMRC
contended – the asset had changed
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substantially due to the construction
of the house.
The taxpayers argued that the large
shed had been part of the dwelling rented
by them throughout the pre-occupation
period because of their close proximity and
combined use.
The Tribunal rejected the taxpayers’
argument that the shed was part and
parcel of their main residence which
happened to be located on somebody
else’s land.
The Tribunal held that this contention
was inconsistent with the lack of an
election treating the shed as their main
residence at any stage.
Notwithstanding this, the Tribunal
found it difficult to time apportion the gain
as per Henke ((2006) SpC 550) (an authority
well established but not binding). If a time
apportionment had been made, 35% of an
approximate gain of £1.8m would have to
be disallowed.
The FTT held that ‘by no yardstick’
could the land go up in value by £630,000
in a seven-year period. Instead, the FTT
proceeded to apportion according to the
principles in TCGA 1992, s 224(2): a change
in what is occupied on account of ‘any
other reason’.
Applying this principle, the gains
reflected the value of the dwellinghouse in early 1995 (£200,000) less the
agreed cost of construction of £179,900
and the cost of the land of £11,000. The
total taxable gain was therefore £9,100.
The Tribunal’s novel apportionment
approach saved the taxpayers hundreds of
thousands of pounds in tax. Unsurprisingly,
HMRC have appealed this decision and the
Upper Tribunal will hear the full appeal on
6 and 7 November 2018.
Recent cases demonstrate that while
the principles of main residence relief have
been established for a number of decades,
the tax tribunal is willing to revisit those
principles in light of changing times (higher
divorce rates, single person households,
new-built development). See for instance
McHugh ([2018] UKFTT 0403 (TC)) for the
FTT’s latest application of ESC D49.
It is also clear that some of those
principles may need to be clarified
further in order to cater for modern life
whilst still preserving the purpose of the
legislation.
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SDLT

KEY POINTS
zz
What is the issue?

Two issues arose from this case:
whether both sub-sale relief and the
exemption for alternative property
finance applied, and, if so, how the SDLT
anti-avoidance provision in FA 2003
s 75A should apply to the transaction.
zz
What does it mean to me?
It is going to be difficult to sustain the
argument that deliberate avoidance of
SDLT is all that can be caught by s 75A.
zz
What can I take away?
Advisers will need to consider carefully
how the rules apply and, how and if
they can manage their clients’ risk,
bearing in mind that HMRC Stamp Taxes
policy to date has been to refuse to
provide clearances on the application
of s 75A.

T

hankfully from a complexity
perspective, FA 2003 s 75A (s 75A)
only applies to SDLT and there are
no equivalent provisions under Welsh
land transaction tax or Scottish land and
buildings transaction tax. As such section
s 75A can only now apply to real estate
situated in England and Northern Ireland
or to certain partnerships owning such real
estate.
The provisions of s 75A have only been
considered in a small number of cases.
The most notable example (and the most
detailed) is the Supreme Court judgment
in Project Blue Limited v Commissioners
for Her Majesty’s Revenue and Customs.
The outcome of the case raises a number
of concerns for taxpayers. On 5 April
2007, Project Blue Limited (‘PBL’) and the
Ministry of Defence (‘MoD’) entered into
a contract for PBL to purchase the former
Chelsea barracks for £959m. Subsequently,
PBL contracted to sell the freehold to MAR
and MAR agreed to lease the barracks back
to PBL. Upon completion, the following
occurred:
(a) MAR and PBL entered into put and
call options requiring/entitling PBL
to repurchase the freehold in the
barracks;
(b) the MoD conveyed the barracks to
PBL;
(c) PBL conveyed the barracks to MAR;
and
(d) MAR leased the barracks back to
PBL.
Actions (a), (c) and (d) were taken to
facilitate ijara financing (a form of Islamic
financing).
PBL and MAR submitted that no
SDLT was due, on the basis of sub-sale
relief applying (in the case of PBL) and
Alternative Property Finance Relief
applying (in the case of MAR and the
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Back to blue

Georgina West considers the impact of the Project Blue
decision on how SDLT now applies to complex transactions
PBL lease). In the absence of s 75A the
Supreme Court held that the planning
would have been successful. Most notably
the Court found that when considering the
application of clauses it is important to
consider whether real-world or SDLT terms
are used. In particular, Alternative Property
Finance Relief (s 71A) was available since
the vendor and purchaser under that
relief are identified using the real-world
situation irrespective of the fact that the
deeming provisions in section 45 (which
use SDLT terms) deemed the vendor to be
somebody else. However, the taxpayer lost
the case due to the application of s 75A.
Broadly, s 75A applies where:
zz
one person (V) disposes of a chargeable
interest and another person (P) acquires
it (or an interest derived from it),
zz
a number of connected transactions
are involved in connection with the
disposal and acquisition (the ‘scheme
transactions’), and
zz
the sum of the amounts of SDLT which
is payable as a result of the scheme
transactions is less than would have
been payable on a notional transaction.
Where there is more than one land
transaction, the court held that the
task, when identifying who V and P
are, is to identify where the tax loss
has occurred as a result of the scheme
transactions. Where P is concerned this

is by ‘identifying the person on whom
the tax charge would have fallen if there
had not been the scheme transactions
which … exploited a loophole’. Where
benign transactions are occurring,
and there is no exploitation, it would
seem that a common-sense approach
should be taken. Although it was held
that adopting a sequential approach to
determining who V and P are was not
appropriate for the facts in Project Blue,
it may be appropriate to consider who
starts with the property (as V) and who
ends up with the substantive interest in
the property (as P) or to take a different
view in context of the facts.
The term ‘scheme transaction’ is very
widely drafted (and includes things that
would not otherwise be regarded as
transactions). As the term ‘in connection
with’ is not defined it must be given its
everyday meaning, and this approach has
been supported by a number of cases.
Although the term ‘in connection with’
has been held in other cases to extend to
matters outside (but connected to) the
whole (and not just parts of the scheme)
and it has been accepted that Parliament
did not intend connection to be limited
to direct connections, the use of the
word ‘involved’ reduces the potential
ambit of s 75A as it denotes some form
of participation. The First-tier Tribunal
(in Project Blue) held that: ‘The linkage
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consideration for the notional
transaction is the largest amount (or
aggregate amount):
(a) given by or on behalf of any one
person by way of consideration for
the scheme transactions, or
(b) received by or on behalf of V (or a
person connected with V) by way
of consideration for the scheme
transactions.

s
must be more than merely being a party
in a chain of transactions and the test
must be more than a “but for” test (or,
as the classicists would put it, a sine qua
non test) otherwise the word “involved”
would be deprived of significant
meaning.’
However, in Geering & Ors v HMRC the
FTT held that it was not necessary for the
vendor to have knowledge of the other
transactions for the provisions of s 75A
to be engaged. However, in the author’s
view, transactions which the vendor
may have carried out in connection with
the disposal, but that the purchaser
is not aware of (and should not have
been reasonably aware of), should not
generally be scheme transactions.
When looking at the application of
s 75A the courts held in Project Blue
that, because ‘there is nothing in the
body of the section which expressly or
inferentially refers to motivation’ the
test as to whether s 75A was engaged
was whether the SDLT payable under
the actual scheme transactions was less
than that payable under the notional
transaction. In other words, s 75A applies
in a purely mechanical way and can apply
even in the most benign of circumstances
where a land transaction involves more
than a single step or transaction.
Where s 75A applies a notional
transaction is postulated. The

However, amounts given as consideration
under certain scheme transactions can
be discounted where they are incidental
transactions. Although the legislation
provides very limited examples of what
is incidental, and these may not be of
much practical use in most cases, they are
merely examples. Project Blue held that a
purposive view of the legislation must be
taken. This may enable a wider range of
amounts to be taken out of consideration.
Furthermore, where there are a number
of assets being transferred it should be
possible to allocate any consideration
(arising under the notional transaction)
between the assets on a just and
reasonable basis. There is nothing within
s 75A to prevent the just and reasonable
apportionment provisions (in paragraph
4 schedule 4) applying to the notional
transaction. On a purposive reading, this
would prevent SDLT arising on benign
transactions which involve, say, a transfer
of business assets which happen to include
real estate. Against this, taxpayers may
want to consider whether the inclusion of
section 75C(5) erodes that argument.
Where the consideration payable for
the notional transaction exceeds that
payable under the actual transaction SDLT
will be payable on the notional transaction
irrespective of whether that amount
exceeds the value of the property or the
consideration given on an arms-length
basis. This was, in fact, what happened
under Project Blue and, had it not been
for the fact that amounts were not drawn
down and for exchange rate movements,
c£50m of SDLT would have been payable
(which would have exceeded the SDLT
which MAR would have paid in the absence
of undertaking the scheme by c£12m).
The aggregation clause also heightens
the risk of SDLT being calculated on more
than the market value of the property

www.taxadvisermagazine.com | October 2018

or the amounts commercially agreed
between the parties (even under benign
transactions).
Where there are more complex
arrangements under which no other
assets pass there may be no basis for a
just and reasonable apportionment. This
may be particularly relevant to public
sector transactions (which by their very
nature are complex and within the ambit
of s 75A). The author considers that some
comfort may, however, be drawn from the
incidental transaction carve out provisions.
Whilst the notional transaction can
benefit from any relief that the actual
transaction affords, it is necessary to
consider the availability of these reliefs as
at the date of the last scheme transaction.
Furthermore, the identification of V and
P may also taint the availability of reliefs.
It is also worth remembering that the
partnership rules (in paragraph 15 schedule
15 FA 2003) no longer apply to the
notional transaction (although a transfer
of property investment partnership is still
within the ambit of s 75A).
Where s 75A applies, a land transaction
return may be required for the notional
transaction. This is particularly the case
where V and P are different parties to
those who would otherwise be making
SDLT returns.
Taxpayers will need to consider carefully
how the rules apply and how and if they
can manage their risk, bearing in mind that
HMRC Stamp Taxes policy to date has been
to refuse to provide clearances on the
application of s 75A (and HMRC’s guidance
is currently out of date). Warranty &
Indemnity insurance may be impossible
to obtain to cover some s 75A risks, as
insurers will not cover a risk if it cannot be
adequately quantified or is potentially too
high.
Taxpayers also need to consider
whether additional disclosure (by way of
a ‘Veltema’ letter) is required, or desired.
This may particularly be the case where
taxpayers wish to limit their enquiry
window and/or there are complex facts or
arguments.
In some cases, taxpayers may simply be
forced to abandon deals either because
of uncertainty or because s 75A simply
imposes a charge to SDLT above and
beyond the value of the property.
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VAT ON INCOME

Is there
consideration?
Neil Warren gives practical examples of
when income is not subject to VAT
KEY POINTS
zz
What is the issue?

The decision about whether VAT is
chargeable on a source of income
is one of the most important tax
challenges for any business or
organisation. It is necessary to always
consider whether the payment has a
direct link to the supply of goods or
services.
zz
What does it mean to me?
There can be many grey areas about
whether e.g. grants are subject to
tax or are outside the scope of VAT.
The article gives tips on the logical
approach to adopt when determining
the VAT liability of each source of
income received by an organisation.
zz
What can I take away?
There are occasions when a
payment being standard rated as
a consideration linked to a taxable
supply of goods or services produces
a good outcome for all parties, i.e.
where both the supplier and customer
can claim input tax.

M

any readers will know that I
question HMRC’s optimistic
view that MTD will significantly
reduce VAT errors when it is introduced
next year. The reason is because so many
errors in the world of the nation’s favourite
tax are caused by human decision making,
rather than processing errors in accounting
records.
The decision to charge VAT or otherwise
on sales and income is a major challenge
for many business owners. In this article,

I will consider practical
situations where VAT is not
charged, focusing on income that
is outside the scope of VAT rather than
exempt or zero-rated.

Compensation

There are two main reasons why a
payment might not be subject to VAT:
zz
There is not a direct link between a
payment and a supply of goods or
services
zz
Where nothing is done in return for the
payment
Examples of such payments could
include compensation, donations, grants,
project funding and some deposits.
My favourite example of an error
made by many property owners is shown
at example 1. Jane takes the view (with
some logic) that if she has opted to tax
her property, then 20% VAT is added to all
income connected to the building, subject
to the usual overrides, e.g. for residential
property. But this is not correct: in this
example, the payment does not relate
to goods or services that the tenant has
received from Jane, and is wholly linked to
the condition of the property left by Rose
when she departs. The payment relates
to damages, i.e. it is compensation rather
than consideration, so is outside the scope
of VAT (HMRC Notice 742, para 10.12).

What is consideration?

In the final sentence of the last paragraph,
I introduced the word ‘consideration’
which is very important in the VAT world.

EXAMPLE 1: TENANT PAYING FOR DILAPIDATIONS
Jane is the landlord of 25 High Street, a retail unit rented by Rose Florists for the last
ten years. Jane opted to tax the property when she bought it, so has always charged
VAT on rental income. Rose Florists has now vacated the building but Rose must pay
Jane £50,000 to cover the cost of repairs that need to be carried out before Jane can
re-let the building. This payment is based on the dilapidations clause in the rental
agreement. The payment is not subject to VAT, despite Jane’s option to tax election –
the article explains why.
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HMRC’s supply manual makes the following
definition in policy note VATSC30500:
‘The expression “consideration” means
everything received in return for the
supply of goods or provision of services...
therefore in order that a supply for a
consideration can be made, there must
be at least two parties and a written or
oral agreement between them under
which something is done or supplied for
the consideration. There is a direct link
between the supply and the consideration
because the supplier expects something
in return for his supply and would not
fulfil his obligation unless he thought that
payment would be forthcoming.’
This analysis is very important when
considering the VAT position for donations
and grants.

Donations

Many years ago, I prepared the annual
accounts for a rugby club, which received a
£3,000 payment each year from a national
company. The payment seemed very
generous, especially as there was no obvious
promotion of the company’s name or logo in
any of the club’s literature. The club claimed
that the payment was a donation to support
local rugby and was therefore not subject
to VAT. However, the main carrot for the
donor was that it received the right to buy
international rugby tickets at Twickenham by
utilising the club’s allocation. These tickets
are apparently like gold dust, something
which I was unaware of at the time as my
main sporting passion is linked to the round
ball. But what is the VAT position?
HMRC’s supply manual is very helpful
at policy note VATSC50400, and lists five
key questions to consider (you could also
extend these questions to grant income as
well):
zz
Does the donor receive anything in
return for the payment?
zz
Are there any conditions attached to the
payment that go beyond merely having
to mention it in account statements?
zz
What will the payments be used for?
zz
If the donor does not benefit directly,
does any third party receive a benefit?
zz
Is there a contract and what are the
terms and conditions?

PROFILE
Name Neil Warren
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Company Warren Accounting Services Ltd
Profile Neil Warren is an independent VAT author and consultant, and is
a past winner of the Taxation Awards Tax Writer of the Year. Neil worked
at HMRC for 13 years until 1997.
So ‘yes’ answers to the first two
questions make it clear that the company
is paying the rugby club for the right to
receive an allocation of rugby tickets,
which is standard rated (even though the
company will still pay for the tickets as a
separate transaction, it is the ‘right’ to
receive these tickets they are paying for).

Sponsorship

Most questions that I receive from
accountants about sponsorship are linked
to input tax issues, along the lines of: ‘We
have a client who is sponsoring a racing
car driver, and the company’s name will
appear on the side of the car. Does this
mean that input tax can be claimed on
all of the car costs as a “sponsorship”
expense?’ – and then two minutes later it
emerges that the driver is the son of the
managing director of the client’s company,
i.e. it is really a private expense rather than
one that is relevant to a genuine business
purpose!
The key point about sponsorship
income is that if it is linked to identifiable
benefits received by the sponsor, it will
always be classed as consideration for a
supply. See example 2.

Grant funding

The idea for this article came from some
recent consultancy work I carried out,
concerning a VAT registered charity that
received funding from the local council
to take over the running of a public toilet
located next to its office. The council’s
proposal was to pay an annual grant
to the charity in return for the charity
opening and closing the toilet each
day, and also regularly checking for and
reporting any damage to the council. The
council would still carry out maintenance
and cleaning work.

EXAMPLE 2: WHAT IS SPONSORSHIP?
ABC Computers sponsors Haywells Rugby Club, which plays in a regional league.
In return for an annual payment of £10,000, the business receives advertising on
hoardings placed around the pitch and has its logo printed on each of the players’
shirts. The directors are also given top seats to all home matches.
DEF Decorators makes an annual payment of £1,000 to the club, and only receives
an acknowledgement of the payment in the club’s match day programme, i.e. no other
benefits.
The payment by ABC Computers is a taxable supply of sponsorship and would
be subject to output tax if the club is registered for VAT. The payment by DEF
Decorators is outside the scope of VAT as a donation. HMRC accepts that the simple
acknowledgement of a donation is not a supply of advertising or sponsorship (HMRC
Notice 701/41, para 2.2).
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My thoughts immediately turned to
a well-publicised first-Tier tribunal case
heard in 2014, involving Woking Museum
and Arts and Crafts Centre (TC3315).
The case considered payments made by
Woking Borough Council to the charity
in return for running a local museum,
plus an arts and crafts centre and visitor
information services. The court agreed
with the taxpayer that the grant payments
were standard rated because the taxpayer
had to carry out a range of services, these
services being clearly specified in the grant
contract.
The same VAT questions that I
considered earlier for donation income are
also relevant to grants. There are usually
conditions attached to a grant but this does
not necessarily mean that it automatically
becomes subject to VAT. The conditions
are mostly in place to ensure that the
money is spent wisely by the recipients.
However, this is not the case if the business
or organisation that receives the grant
must deliver specific services that would be
taxable, such as the charity managing the
toilets and Woking Museum.

Twist to the tale

You might be wondering why the
taxpayer in the Woking case claimed
that grant income received from Woking
Borough Council was standard rated,
whereas HMRC’s approach was that it
was outside the scope of VAT. Why would
HMRC decline all of that lovely output
tax being offered by the charity, I hear
you ask? The reason is because the VAT
charge by the charity meant that all
input tax on the related costs of running
the museum became linked to a taxable
supply of services and could therefore
be claimed. And the 20% VAT charge was
not a problem to the council because
local authorities can claim VAT on costs
linked to their non-business community
expenses under a ‘section 33’ claim. This
is a final important point to conclude
this article, namely that a supply being
standard rated rather than outside the
scope of VAT can sometimes be a winner
for both the supplier and customer.
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NON RESIDENT CAPITAL GAINS TAX

KEY POINTS
zz
What is the issue?

FA 2015 eroded fiscal incentives
afforded to non-residents who might
wish to invest in the UK by extending
the charge to capital gains tax to cover
residential property in the UK held by
non-residents.
zz
What does it mean to me?
Perhaps unsurprisingly, not every
non-resident made a timely tax return
and penalties have accordingly been
triggered.
zz
What can I take away?
If you have a client who faces a NRCGT
penalty, you should strongly consider
appealing against it in a suitable case.

H

istorically, non-residents have been
generally exempted from capital
gains tax in respect of UK assets,
with the key exception being in certain cases
where the non-resident has carried on a
business in the UK. However, in the Finance
Act 2015, Parliament decided to erode
further the fiscal incentives afforded to nonresidents who might wish to invest in the UK
by extending the charge to capital gains tax
to cover residential property in the UK held
by non-residents.
The legislation also imposed a
requirement on non-residents to provide a
tax return advising HMRC of the disposal,
the NRCGT return being due 30 days after
the completion of the disposal (Taxes
Management Act 1970, section 12ZB). That
return should also include a self-assessment
of any tax that might be payable in relation
to the disposal, although that requirement
is disapplied in certain cases (particularly
where the gain would be included in a
normal Self Assessment tax return) (section
12ZE). The penalty provisions for late returns
(FA 2009, Schedule 55) were amended so as
to include late NRCGT returns.
Perhaps unsurprisingly, not every
non-resident made a timely tax return and
penalties have accordingly been triggered.
A number of cases have been notified to the
Tribunal, with taxpayers generally claiming
reasonable excuse for their failure. The
outcome of these appeals has been mixed, as
illustrated by the two cases discussed in this
article, Smith & Smith v HMRC [2018] UKFTT
430 (TC), [2018] UKFTT 430 (TC) and Gilbert v
HMRC UKFTT 437 (TC).

Facts of the cases

In the Smith cases, the NRCGT returns for Mr
and Mrs Smith were due on 27 June 2015.
However, the returns were not filed until
29 January 2017. Judging by these dates, I
assume that the couple’s ordinary tax returns
for 2015/16 were filed on time and this
alerted HMRC to the fact that NRCGT returns
should also have been filed (or, perhaps, the
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The Age of
Reasonable
Excuse
completion of their Self Assessment returns
alerted Mr and Mrs Smith to their earlier
oversight).
In Gilbert, the NRCGT return was due on
26 November 2016 but was not submitted,
however, until 23 June 2017.

The Tribunal’s decisions

The Smith cases were decided by Judge Tony
Beare. Gilbert was decided by Judge Charles
Hellier.
The sticking point in all of these cases
is the relevance (or even accuracy) of the
maxim ‘ignorance is no excuse’. I remember,
when discussing with friends the Barrett
case (see ‘Steptoe & so on’ in the November
2015 issue of Tax Adviser), that maxim was
the standard reply which I faced. If I might
use a further maxim of my own choosing, a
little knowledge is a dangerous thing. Indeed,
as has since been confirmed most recently
in Perrin v HMRC [2018] UKUT 0156 (TCC)),
ignorance of a filing obligation can fall within
the scope of a reasonable excuse.
Reflecting the decision in Perrin, a
distinction was made in Smith between
those obligations that a taxpayer might be
expected to be aware of and those which
are more obscure. The Tribunal considered
that the taxpayer had behaved reasonably:

‘This is, first, because there was no reason
for the Appellant to have suspected that, in
addition to reporting the disposal in his/her
normal self-assessment return in respect of
the relevant tax year of assessment, s/he
would also need to make another, separate
and self-standing, tax return in relation to
the disposal. And, therefore, there was no
reason why the Appellant should have gone
onto the Respondents’ website to look for
the existence of any such additional filing
obligation. Moreover, there was no reason
why the Appellant should have sought the
advice of a tax expert in relation to the
disposal, given that it was obvious to him/
her from the numbers involved that the
disposal had not given rise to a chargeable
gain and so s/he would be able to deal with
the disposal perfectly adequately in his/her
self-assessment return without recourse
to expert advice. For those two reasons,
I believe that a hypothetical responsible
person, who was cognizant of his obligations
in relation to tax and intended to comply
with those obligations, might very well have
acted in the same way as the Appellant.’
The Tribunal allowed Mr and Mrs Smith’s
appeals.
In Gilbert, the Tribunal also considered
the Upper Tribunal’s decision in Perrin
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Keith Gordon considers
some penalty appeals
where taxpayers failed
to make a timely
Non-Resident Capital
Gains Tax return
and agreed that Mr Gilbert had not been
obliged to keep up to date as to the law.
Nevertheless, when responding to the
taxpayer’s argument that, as someone who
had been non-resident for fifteen years, he
could not have known about the change in
the law, the Judge responded as follows:
‘There was no evidence that Mr Gilbert had
made any attempt to discover whether there
had been any changes in the law. That is not
to suggest that a reasonable taxpayer who
gave reasonable priority to tax compliance in
his position would have made daily enquiries,
but they would have made some. Holding
property in a jurisdiction exposes the owner
to the rules of that jurisdiction, and I consider
that the hypothetical reasonable taxpayer
would have attempted some enquiries.’
Despite Mr Gilbert’s disposal giving rise
to a capital loss (therefore coming within
the second reason given to support Judge
Beare’s decision in Smith) Judge Hellier duly
dismissed Mr Gilbert’s appeal.

Commentary

My understanding of many of these cases is
that the filing obligation only became clear
during the preparation of a subsequent Self
Assessment tax return or even after HMRC
had processed the taxpayer’s return. In those

cases, submitting NRCGT return is largely a
paper-filling exercise rather than fulfilling any
particular need on HMRC’s part. (Indeed, I
have seen one HMRC solicitor argue in the
context of P14s that forms should sometimes
be sent to HMRC not so that HMRC can use
the information but simply because there is a
statutory requirement to do so.)
Personally, I find HMRC’s stock response
‘the information was on our website’ to
have been spectacularly unhelpful. It is,
in my view, equivalent to being told that a
particular pin was in a haystack, several years
after the event, when at the relevant time
one did not know that there was even a pin
that needed to be found.
When I worked for the former Inland
Revenue (admittedly not in a taxpayer-facing
role) I remember that the Department was
supposed to be ‘enabling’, helping taxpayers
to comply with their duties. Increasingly, I
find that decisions and processes are carried
out by officers who have become experts
in a particular area of policy (in this case,
the NRCGT obligations) without recognising
that others might not have that particular
policy or process at the forefront of their
mind. Thus, it is all very well to someone
who already knows about NRCGT to be
expected to check on the HMRC website, but
any information posted there is hardly going
to be prominently visible to the average
non-resident taxpayer. This is evidenced by
the considerable numbers who have found
themselves liable to penalties.
It is also unsatisfactory that the Smith
family were potentially subject to double
penalties in relation to what was ultimately
the same transaction, simply because they
both had an interest in the property and
were therefore both liable to make NRCGT
returns.
Although perhaps not an intentional
part of the legislation, it does seem that the
real beneficiary of the new rules has been
the Exchequer, not so much in relation to
the additional tax payable as a result of the
wider tax net, but the penalty windfall that
the rules have generated. I would really
like to think that this was not a ‘deliberate
design fault’ (although HMRC’s expressed
policy objective of maximising revenues does
perhaps suggest it was). However, giving
them the benefit of the doubt, many lessons
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can and should be learned from this episode
whenever there is a similar change of policy
that brings a new taxing obligation to an
entirely new set of taxpayers. For example, in
this instance, hindsight suggests that HMRC
should have made the filing obligations very
clear to property conveyancers (through
representative organisations such as the Law
Society).
Indeed, Mr Gilbert’s mistake might not
have been his failure to check up for any
changes in the law but to alert the Tribunal
to the fact that he had paid for a suitable
professional to undertake the conveyance
of his UK property. Given that such a
professional should have been aware of the
obligation to file a NRCGT return, Mr Gilbert
would have therefore taken the reasonable
steps to ensure that his UK legal duties were
being carried out. Indeed, it was on this basis
(in the context of the Construction Industry
Scheme) that Mr Barrett won his appeal.

What to do next

What is perhaps the least satisfactory
aspect of these rules is the fact that the
First-tier Tribunal is being divided into two
camps of judges – those who consider that
a reasonable excuse exists in such cases
and those who do not. Of course, First-tier
decisions are not binding and perhaps one
should be reassured by the fact that the
judiciary is demonstrating its independence
and not simply playing follow the leader.
On the other hand, as is evident from
other cases, the judiciary is itself acutely
aware that the interests of justice favour
a more harmonious approach across the
Tribunal. Indeed, it is not satisfactory that
the outcome of a taxpayer’s appeal in these
cases is (seemingly) more dependent on the
identity of the judge to whom the case is
allocated than the actual facts of the case.
If you have a client who faces a NRCGT
penalty, you should strongly consider
appealing against it in a suitable case. In
the meantime, it is worth hoping that a
case will proceed to the Upper Tribunal
in the hope that this will lead to some
clarification of the position. This is in fact
an ideal case for HMRC to make it clear
that they will not seek costs in the Upper
Tribunal even if they succeed on any such
appeal.
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As was the case for the October edition last
year, I am writing this whilst attending the CIOT
Autumn Residential Conference in Warwick. I am speaking (or, by
the time you read this, spoke) on the Sunday morning about Making
Tax Digital for VAT. I can quite safely say that I do not normally talk
about tax on a Sunday morning – and if I did I am sure my house
would empty quicker than you can say ‘digital link’. The CIOT and
ATT conferences are not only a great way of getting your CPD, but
for our technical teams are another way (in addition to these pages)
of interacting with our members and hearing about how things are
working in practice. Of course, we do get this feedback from our
network of volunteers, and in our first article this month the ATT
Technical Officers highlight the work of its Technical Steering Group,
and its VAT sub-group.
Under the new tax policy making timetable, draft clauses for the
Finance Bill are published for comment just before the summer break.
The deadline for comments was 31 August, and the CIOT, ATT and
LITRG all provided both verbal and written feedback on a number
of draft clauses. We have summarised some of our submissions
below; namely the proposed changes to CGT for non-UK residents,
Entrepreneurs’ Relief, penalties and interest.
On 23 August (my birthday, for future reference!) the government
published a number of documents to set out the proposals /
implications in a variety of areas if there is no Brexit deal, and we
highlight some of the main tax points below. We continue our
engagement with HMRC and other policymakers in this area. We also
continue to work with HMRC on the extension of VAT grouping to
non-corporate bodies. It never ceases to amaze how what might seem
a relatively simple step can give rise to a huge number of complexities
and uncertainty, and we explain recent discussions in this area.
Although things on the international tax front may seemed to have
quietened down slightly, the work of the G20/OECD’s BEPS project
continues. We report on the CIOT’s recent response to the OECD’s
Public Discussion Draft on transfer pricing for financial transactions,
continuing under Actions 8 to 10 with the mandate to ‘Align transfer
pricing outcomes with value creation’.
Readers will be aware that, in April 2017, the government reformed
the off-payroll working rules for engagement in the public sector. The
government has recently consulted on how to tackle non-compliance
with the off-payroll working rules in the private sector, and the CIOT,
ATT and LITRG each separately responded – all questioning the
‘success’ or otherwise of the public sector changes, before looking at
the government’s lead option of extending the public sector rules to
the private sector.
Finally, we report on LITRG’s work over the summer to input
into the Financial Conduct Authority‘s work on the outcomes of the
pension freedom reforms, and in particular the resulting problems
facing consumers, before providing a round-up of recent work north
of the border.

Spotlight on... the ATT’s
Technical Steering Group
GENERAL FEATURE

This month, in our series of articles about the different technical
committees, ATT Technical Officers Emma Rawson, Will Silsby
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and Helen Thornley outline the work of the ATT’s Technical
Steering Group (TSG) and its VAT sub-group.
The technical work of the ATT is set and guided by the Technical
Steering Group (TSG). Unlike the CIOT, which has a number of subcommittees focusing on different areas of tax, the ATT’s TSG has a
single sub-group – for VAT. The TSG itself oversees the complete
range of technical work carried out by the ATT.
TSG meets quarterly in London and is co-chaired by
Michael Steed and Jon Stride. The range of taxes covered is
reflected in the breadth of the group’s membership, from sole
practitioners to Big 4, industry and practice support. The full
membership of the group can be found at https://tinyurl.com/
y7vx5sjh.
The TSG is supported by ATT’s three Technical Officers
who carry out much of the day to day work. This includes
representing the ATT at meetings with HMRC/HMT, drafting
responses to consultations and maintaining the technical
pages of the ATT website.
In addition to the members of TSG, a further group of
contributors also provide feedback on consultations, draft
legislation and day to day tax issues. The views and comments
received from TSG members and contributors are invaluable
as they help to ensure that ATT responses to HMRC reflect
the views of the membership and are informed by members’
practical experiences. Only by making well-considered
submissions and contributions can the ATT expect to influence
the development of tax law and practice.
The latest meeting of the TSG was held on 5 September.
This included a look back at the submissions that the ATT
made in response to the draft provisions for Finance Bill 201819, highlighting any ongoing areas of concern. TSG then looked
forward to future submissions with members providing their
comments and views on the OTS Business Life Cycle report
in preparation for a forthcoming meeting, a consultation on
HMRC’s Civil Information Powers and issues with incorrect and
incomplete guidance identified by the VAT sub-group.
The meetings of TSG usually include a technical discussion.
At September’s meeting, there was a presentation on Scottish
taxes by Senga Prior, ATT’s Scottish spokesperson and a
Council member. Senga explained the history of devolved
taxes before identifying the rate and banding differences
between Scotland’s land and buildings transactions tax
and England’s stamp duty land tax. She also looked at the
consequences of the new income tax rates for Scottish
taxpayers from 2018-19 and highlighted the winners and
losers from these changes as compared to the rest of the UK.
The VAT sub-group meets on the same day as TSG, and
is chaired by either Stephen Taylor or Julian Millinchamp. It
does very much as its name suggests, dealing with any VAT
issues relevant to ATT members. As can be imagined, a major
focus of the group of late has been the imminent introduction
of MTD for VAT in April 2019. At the September meeting,
other key topics discussed included the VAT implications of
Brexit, members’ practical experiences of VAT visits, recent
draft Finance Bill legislation relating to VAT and the potential
submission of further evidence to the Treasury Committee VAT
Inquiry (to which Emma Rawson and Stephen Taylor provided
oral evidence to on 3 July 2018).
If you are interested in learning more about the ATT TSG or
its VAT sub-group, or acting as a contributor, please contact
Emma, Will or Helen to find out more.
Emma Rawson
erawson@att.org.uk

Will Silsby
wsilsby@att.org.uk

Helen Thornley
hthornley@att.org.uk
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Finance Bill 2018-19: CGT nonUK residents (Clause 6 Schedule 1)
PERSONAL TAX

LARGE CORPORATE TAX

The CIOT has submitted comments on the very significant changes
proposed to bring gains on interests in UK land by non-UK
residents into charge to capital gains tax and the draft provisions
in FB 2018–19 and some aspects of the government’s consultation
response.

Implementation date

As the government recognises, implementing the very significant
changes proposed for CGT by April 2019 will be challenging for
taxpayers and for HMRC. The current published draft legislation
includes the core provisions only. The proposals for the treatment of
offshore collective investment vehicles are currently ‘high level’ and
subject to further consultation with the industry. Further significant
tranches of legislation will be required before April 2019.
These changes will be required alongside major IT changes for
Making Tax Digital for VAT and the UK’s exit from the EU. Delaying
implementation until 6 April 2020 would have the benefits of a
period of familiarisation, more time to implement the significant
operational changes for taxpayers and HMRC and an effective period
of further consultation with industry on the treatment of collective
investment vehicles and exempt investors.
The CIOT suggested that the current implementation date of
April 2019 is re-evaluated as part of the further consultation process
noting that current projected tax revenues are low in the early
years of the change and therefore the revenue foregone by delaying
implementation is relatively less significant.

Re-write of Part 1 of the Taxation of Chargeable Gains Act
1992 (TCGA).

The draft legislation includes a re-write of Part 1 TCGA. The rewrite
is intended to modernise and simplify the structure of the UK capital
gains rules rather than change existing laws.
We are concerned that this re-write has introduced an ambiguity
in respect of non-resident companies that become UK resident part
way through a tax year and whether any gains arising as a result
of such a company disposing of assets (which do not meet the
conditions for substantial shareholdings exemption (SSE) to apply
and is not UK land; for example, foreign real estate) in that tax year,
but before they became UK resident, are brought within the charge
to capital gains tax. The new legislation deals expressly with split
years for individuals at new section 1G, but there are no explicit
provisions for companies.
In addition, there is an opportunity to correct existing anomalies
and remove current uncertainties, such as in the case of the
temporary period of non-residence provisions in current TCGA
section 10A, the exclusion from charge for an asset acquired by an
individual in a temporary period of non-residence does not extend
to attributed gains.
TCGA section 13 has been rewritten as new section 3. However,
is not clear whether the new section 3 continues to charge pre-April
2019 gains as is understood to be the intent.
Schedule 1 inserting Schedule 1A (Assets deriving 75% of value
from UK land etc.)
zz
Exception for land used for trading purposes
The exception from the indirect charge for land used for trading
purposes in part 2 paragraph 4 is narrowly drawn and appears to
give rise to some inconsistencies. In order for the disposal of a right
or interest in a company to be not regarded as a disposal deriving
at least 75% of its value from UK land, it is necessary for all of the
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interests in UK land to be used for trading purposes, or at least
all other than those of an insignificant value. This test is a much
more stringent test than applies to the SSE in TCGA 1992 Sch
7AC. In order to meet the latter definition a company may have
non-trading activities, provided they are not ‘substantial’; a far
more generous test than the ‘insignificant value’ test in proposed
new Schedule 1A para 4. This distinction will lead to a disparity in
the way that companies and individuals are taxed when making a
disposal of a company holding UK land. The disparity could, in turn,
have a distortionary effect on taxpayers’ behaviour, for instance
individuals may consider setting up foreign holding companies in
order to benefit from the SSE exemption if it is perceived that this
route might offer more relief than would be available on a direct
disposal of UK property rich entities.
There is also a disparity in treatment between companies,
depending on the nature of their trade. For example, a UK
company with a trade of house building, that holds 80% of its UK
land as trading stock, but 20% as an investment that is let out,
would fail the trading exception test. By contrast, a company
that trades in making widgets but 70% of its value is nevertheless
represented by UK land that it holds as an investment would meet
it and fall outside the charge.
We suggested an alternative formulation for the exception,
that is, to exclude any land used for the purpose of trade when
considering the value of UK land as part of the value of the
company (the value of such land would be included in the value of
other assets for this purpose).
zz
Anti-avoidance
Part 4 of Schedule 1A sets out a widely drafted targeted antiavoidance provision. We noted that one of the drivers for the
Aaronson recommendation of a GAAR was for a long-term
improvement in the UK’s tax system and simplification of current
and future legislation. Although it is recognised that there will still
be a need for specific anti-avoidance rules in new provisions the
drafting seems to be out of step with that recommendation.
zz
SDLT relief for ‘on-shoring’
The government says that it is not the intention of the new
measure to encourage on-shoring (that is, moving property out of
offshore structures and into the UK), rather it is to create a ‘level
playing field’ for offshore and UK investors. Therefore, there are
no plans to allow an SDLT relief for the initial transfer of a property
to a UK company (referred to as ‘seeding relief’) as part of this
measure.
The full CIOT response can be found here: www.tax.org.uk/
ref492
Kate Willis
kwillis@ciot.org.uk

Finance Bill 2018-19:
Entrepreneurs’ Relief (Clause 15)
PERSONAL TAX LARGE CORPORATE TAX OMB

The CIOT and ATT have considered FB 2018-19 consultative
clause 15 Entrepreneurs’ Relief (company ceasing to be
individual’s personal company, inserting new Chapter 3A in Part
5 TCGA 1992) and some aspects of the consultation response (see
https://tinyurl.com/y9lsa397).

Policy approach

The purpose of this new measure is to ensure that Entrepreneurs’
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Relief (ER) does not act as a barrier to growth for firms seeking
additional external investment where the effect of a new share
issue ‘dilutes’ a minority shareholding below the qualifying 5%
threshold for relief.
The consultation response says that the government
remains open-minded as to whether the risk of losing ER in
these circumstances does in fact make an impact on business
decisions in significant numbers of companies. The government
also attaches importance to the requirement for an election at
the point of dilution because it takes account of the fact that
knowledge of the loss of ER is playing a role in the company’s
decision to seek (or not to seek) additional funding.
However, the CIOT is concerned that lack of awareness will
mean that the election at the point of dilution will be missed by
minority shareholders, particularly in smaller companies that are
not receiving advice at the point at which new funding is sought. It
seems inequitable that the interests of minority shareholders who
are unaware of the loss of ER when new shares are issued should
be disadvantaged by the lack of awareness of a measure that
would have protected their entitlement to relief had they been
aware of it.
The CIOT’s proposed solution is to remove the need for
elections at the point of dilution. Instead, we suggest that a
shareholder should be able to elect, when they dispose of their
shares, to treat the appropriate level of gain up to the point of
dilution as qualifying for ER. It would not remove the need for a
valuation but would go some way to simplifying the process.

Current draft provisions: technical issues

Minority discount
If as a result of external fundraising an individual’s shareholding
is reduced to below the 5% level, the draft provisions allow that
individual to elect for their shareholding to be treated as having
been sold at the point of dilution, and immediately reacquired.
The price deemed to be paid for the shares on this hypothetical
disposal is the market value of those shares as a proportion of the
market value of the company as a whole. There is no requirement
to discount the price to reflect that it is a minority shareholding.
This approach is helpful and one we recommended in the
consultation response.
The election can be made if two conditions are fulfilled:
zz
The first condition (in new section 169SC(2)) is that as a result
of the share issue the company ceases to be the individual’s
personal company.
zz
The second condition (in section 169SC(3)) is that the
hypothetical disposal would have generated a chargeable gain
that would have been treated by TCGA 1992 section 169N(2) as
accruing to the individual.
However, there is no reference in the draft legislation to a nondiscounted valuation when calculating whether or not there is a
gain for the purposes of the second condition. CIOT recommended
that the same method, that is, ignoring minority discounts should
be used to establish whether the second condition is met.
Issue of shares for cash consideration only
New section 169SC(6)(a)) requires that the shares are issued for
consideration consisting wholly of cash. Given that the policy
intent is to remove a barrier to new investment, consideration
might be given to including any form of new consideration, so that
in the rare cases where an investment is made in-kind, that barrier
is still removed.
Genuine commercial reasons
New section 169SC(6)(b) provides that shares are subscribed
for, and issued, for genuine commercial reasons and not as
arrangements the main purpose, or one of the main purposes, of
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which is to secure a tax advantage to any person.
The reference to genuine commercial reasons would not
therefore appear to preclude the election being made on the
exercise of tax-advantaged employee share options or by other
events, such as a further investment by existing shareholders.
Noting the government’s response to question 10 in the summary
of responses that appears to indicate that the scope is more
limited, we requested clarification ideally in the statute itself
rather than through guidance.
The CIOT’s full submission is at www.tax.org.uk/ref493.
The ATT also raised concerns asking for confirmation over how
section 169SC(6)(b) is to be interpreted in practice. The ATT’s
submission is available at https://tinyurl.com/ycy6o4bh.
Kate Willis
kwillis@ciot.org.uk

Finance Bill 2018–19: Penalties
and interest (Clauses 30-32
Schedules 11–14)
MANAGEMENT OF TAXES INDIRECT TAX

The CIOT, ATT and LITRG have responded to consultations on the
draft Finance Bill 2018-19 Clauses and Schedules in respect of
penalties and interest.
Clauses 30-32 and Schedules 11–14 of draft Finance Bill 2018-19
deal with penalties for failure to make returns and deliberately
withholding information; penalties for failure to pay tax; and
repayment interest for VAT.
CIOT had a meeting with HMRC in August to discuss the draft
legislation and followed this up with some written comments on
Schedule 11 (penalties for failure to make returns) and Schedule 14
(VAT: repayment interest).
ATT submitted comments on all of Clauses 30-32 and Schedules
11–14, as set out below.
LITRG submitted comments on Clause 30 and Clause 31 and
their accompanying schedules (11 and 12). In their general
comments, LITRG noted that it has previously welcomed the
aim of trying to differentiate between deliberate and persistent
non-compliers and those who make occasional innocent errors,
for whom alternative interventions might be appropriate. We
think that largely the regimes provided for by the draft legislation
achieve this, and for the most part adhere to HMRC’s five design
principles for penalties.
LITRG accepts that simplifying and harmonising penalties and
interest makes the regime simpler, but does not believe that
it equates to making it easier for people to comply with their
obligations. Ease of compliance depends on systems being easy to
access and use, processes working smoothly and clear guidance
being available, accepting that a sensible and clear sanctions
system for non-compliance should act as an incentive for people
to comply with their obligations.

Clause 30 and Schedules 11 and 12

Clause 30 and Schedules 11 and 12 introduce a new points based
penalty regime for late filing and make amendments to the penalty
regime for deliberately withholding information from HMRC.
LITRG noted that the implementation date of the new penalty
regime for income tax self-assessment filing obligations is to be
announced in due course. As it is accepted that the proposed
points based model is more appropriate than the current regime,
we recommended that consideration is given to introducing the

www.taxadvisermagazine.com | October 2018

new penalty regime for income tax self-assessment from 6 April
2020 (assuming it will be introduced for VAT with effect from that
same date), but subject to an appropriate familiarisation period.
ATT made a similar point in relation to the commencement of the
new penalty regimes and noted that an early and consistent start
date would address the familiar problems associated with the VAT
Default Surcharge regime and the income tax self-assessment late
submission provisions (the Donaldson type cases).
LITRG recommended that HMRC carry out consultation with
stakeholders prior to setting the penalty amounts, which are
currently unspecified.
The LITRG response also noted that the two-year time limit for
assessments as set out by paragraph 18 of draft Schedule 11 is
too long and runs counter to one of the aims of the new penalty
regime – to encourage taxpayers who have been non-compliant
to become compliant again quickly. In the majority of cases,
HMRC will be fully aware of the taxpayer’s accumulated points.
LITRG thought the time limit should better reflect the objective
of encouraging a taxpayer to comply with their filing obligations.
One option would be to set time limits for assessments that are
in line with the time limits for the award of penalty points. ATT
commented similarly on the time limit for assessing a penalty
and also questioned the time limit for HMRC to award individual
penalty points. CIOT noted that, in practice, if the issue of points
and penalties is automated, there would seem to be no reason
why they should not be issued as soon as the failure has occurred,
and HMRC’s systems should be set up so that this is the default
position so as to enable the taxpayer to have time to put things
right quickly and file their next return on time, that is to encourage
compliance.
The LITRG response noted that paragraphs 24 to 26 of draft
Schedule 11 provide for appeals against penalty points and/or
penalties, but make no distinction between the appeal processes
for penalty points and those for penalties. While welcoming
the fact that taxpayers will be able to appeal individual penalty
points as they are awarded, LITRG do not think taxpayers who
choose not to appeal individual penalty points as they arise
should be disadvantaged. We therefore requested confirmation
that the legislation ensures that not appealing a penalty point
when it arises does not prevent the taxpayer from challenging
that point in the event of a subsequent penalty appeal, and that
an appeal against a penalty automatically constitutes an appeal
against all the penalty points contributing to that penalty, with
certain exclusions. The ATT response made substantially similar
recommendations. ATT noted that in the event of the tribunal
hearing an appeal against a late submission penalty, the draft
legislation did not necessarily provide the parties with certainty as
to the validity or otherwise of all the constituent penalty points.
ATT’s response on Schedule 11 included a suggested solution to
the point.
The CIOT commented that giving the Tribunal the power to
consider not just the appeal against the penalty but at the same
time the points awarded leading to the penalty is a flexible and
practical approach. Taxpayers will all react differently to getting a
point (some may appeal immediately, others won’t), so the system
needs to be designed as far as possible to ensure it runs smoothly
and fairly for all concerned.
Given the likelihood of there being a substantial number of
contested points and penalties for HMRC to deal with, the CIOT
suggests that HMRC consider making it mandatory to first request
a statutory review by HMRC before an appeal can be lodged with
the tribunal. This process should help accelerate the resolution
of disputes and significantly ‘de-clog’ the system before appeals
reach Tribunal stage.
From discussions with HMRC the CIOT understands that the
taxpayer will be able to notify HMRC of a reasonable excuse in
advance of a submission failure, for example one caused by a
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software or hardware issue. This will clearly be very useful, but
we have said that it must also be available to agents (as must the
facility to appeal points and penalties on clients’ behalf) and this
should be built into the systems under development.
On Schedule 12 (the revised penalty regime for deliberately
withholding information from HMRC), LITRG questioned whether
the de minimis amount of the penalty should be the same for
deliberate but not concealed behaviour as it is for deliberate and
concealed behaviour, as provided for by paragraph 3(3)(b) and
(5)(b) of Schedule 12. In particular, we question whether this is
proportionate and whether it meets HMRC’s five design principles
for penalties.
ATT’s main focus in relation to the replacement of existing
paragraph 6, Schedule 55, FA 2009 by the draft Schedule 12
provisions was the abandonment in the latter of the current
12-month waiting period before the withholding information
penalty can arise. Noting that the proposal meant in theory that
the penalty could arise on the day immediately following the
due date for submission, ATT’s response recommended both the
introduction of a motive test (the deliberate intention to frustrate
HMRC’s ability to assess and collect tax) and the inclusion of a
modest but reasonable waiting period (three months suggested)
before the penalty could arise.
ATT also commented on the application of Schedule 12
penalties to partnerships and company officers.

Clause 31 and Schedule 13

Clause 31 and Schedule 13 introduce a new two-tiered penalty
regime for taxpayers that fail to pay tax liabilities on time.
Since there are elements of the new late payment penalty
regime that introduce complexity, LITRG recommended that
taxpayer guidance should be clear and ensure the regime is
transparent, setting out all rights and obligations of both HMRC
and taxpayers. For instance, examples setting out potential
taxpayer liabilities should include both the initial penalty, the
second (interest-related) penalty and (normal) late payment
interest. Moreover, notifications issued to taxpayers should
explain how penalties and interest will be worked out, so that the
levels of the second penalty and any late payment interest do not
come as nasty surprises.
Again LITRG recommended that HMRC carry out consultation
with stakeholders prior to setting the penalty percentage amounts,
which are currently unspecified.
ATT’s main concern on Schedule 13 was the consequence
of a time to pay agreement (a pivotal element in the proposed
late payment regime) being breached. As drafted, such a breach
requires a re-writing of history by deeming the agreement never
to have existed. That involves tax payments which were paid late
but in accordance with the terms of a time to pay agreement
(TTP) being subjected to the same late payment penalties as
if the taxpayer had never entered a TTP – a particularly harsh
consequence if the breach occurred at or close to the final
instalment due under a TTP. ATT’s response noted that the
tribunal might well regard the reasonable excuse provisions as
being relevant where a taxpayer had until the breach made all
the instalment payments in accordance with the TTP which had
been agreed by HMRC. ATT suggested alternative provisions which
might avoid the retrospective re-characterisation of the taxpayer’s
actions.

Clause 32 and Schedule 14

Clause 32 and Schedule 14 make changes to Finance Act 2009 to
bring VAT into the scope of the provisions for repayment interest.
These changes include the introduction of two key restrictions
on the operation of repayment interest for VAT, which provide
that an amount of VAT credit will no carry interest during any
period where:

42

zz
HMRC has a reasonable inquiry or are correcting errors or
omissions in the relevant VAT return; or

zz
other VAT returns are outstanding or there is a failure to comply
with a notice to produce evidence or security.

Neither of these restrictions apply to repayment interest
in income tax self-assessment or the equivalent provisions for
corporation tax.
The ATT response noted that these extra restrictions appear
to undermine the policy aim of harmonisation and will make the
repayment interest regime more complicated for both HMRC and
taxpayers.
Whilst it may be reasonable to withhold payment of repayment
interest where returns are outstanding or inquiries are underway,
the ATT cannot see how it can be correct for a business to
completely lose its entitlement to repayment interest in such
circumstances. In addition, the restrictions could have particularly
inequitable consequences where an outstanding return shows
no overall VAT liability, or where a VAT adjustment arises which
results in an underpayment in one period (which will attract late
payment interest from the due date) and an equal and matching
overpayment in another period (which will not attract any
corresponding repayment interest).
The ATT therefore believe that the restrictions on repayment
interest set out above should be removed from the final
legislation. All that is required is a provision which ensures that
interest will not be paid to the taxpayer until after the particular
circumstances have been addressed. This would put VAT
repayment interest on the same footing as ITSA and corporation
tax, making the system more equitable and easier for both
taxpayers and HMRC to apply.
The CIOT agrees that the draft legislation as it stands is unfair
and suggests that a fairer approach would be:
zz
To pay interest in relation to periods for which there are
enquiries by HMRC, on amounts of tax which (after HMRC’s
enquiries have been concluded) are properly repayable; and
zz
Where there are outstanding returns, to pay interest on the
‘net’ amounts outstanding, when those amounts can be finally
calculated. (As currently drafted, even an outstanding earlier
repayment or nil return would preclude interest from being
paid on a properly submitted repayment return).
The CIOT submissions can be found on the CIOT website at:
https://tinyurl.com/z3bggfc
The ATT submissions can be found on the ATT website at:
https://tinyurl.com/nnvynrx
The LITRG submissions can be found on the LITRG website at:
https://tinyurl.com/y9cc3rue
Joanne Walker
jwalker@litrg.org.uk

Margaret Curran
mcurran@ciot.org.uk

Will Silsby
wsilsby@att.org.uk

Emma Rawson
erawson@att.org.uk

Brexit: government advice for
business on ‘no-deal’ VAT,
Customs and Excise
INDIRECT TAX GENERAL FEATURE

The government has published technical notices covering
indirect taxes as part of its contingency planning for March

October 2018 | www.taxadvisermagazine.com

T E CHNI CA L

2019, should the UK exit the EU with no withdrawal agreement
in place. Many issues could still be relevant for potential future
‘deal’ scenarios.
Businesses and advisers involved with importing and exporting
goods would be affected, and government advice is to familiarise
themselves with the changes. Many businesses are already taking
steps to minimise potential disruption and to be in a position to
comply with anticipated obligations.
The government emphasises that it expects to finalise a
withdrawal agreement with the EU, meaning that a transitional
period would be in place; deferring the majority of changes
referenced in the technical notices. However, depending on the
shape of any future deal, some or many of these changes are
potentially required in the future.

What do we know about VAT?

The VAT notice confirms the government’s aim to keep VAT
procedures for goods and services closely aligned to current rules,
where possible. However, free circulation of goods would end and
import and export rules would apply.
Import VAT would be accounted for via the VAT return
(postponed accounting) relieving businesses of a significant cash
flow impact. This is a welcome decision and something that the
CIOT has been urging the government to adopt. It is important to
note that this change would apply to all imports, including imports
from non-EU countries.
There are also changes to the VAT treatment for parcels being
sent to the UK (abolition of the low value consignment relief) with
a proposed technological solution for overseas businesses to pay
UK import VAT for parcels valued up to £135. This raises questions
about the readiness of such technology and its enforcement.
Other issues to be aware of include securing VAT free exports,
importing obligations in the EU27, VAT recovery for certain
financial and insurance services and changes to the way UK
businesses can claim international VAT refunds. Registration for
the non-union Mini One Stop Shop (MOSS) has a tight 10-day
deadline.
Crucially, the uncertainty surrounding the movement of goods
involving Northern Ireland remains, which has wider ramifications
for the conclusion of the withdrawal agreement.

What do we know about Customs?

procedures for movements into the UK from the EU27 is uncertain
in the event of no deal.

What do we know about Excise?

The government states that the Excise Movement Control System
(EMCS) would no longer be used to control suspended movements
of excise goods between the EU and the UK. However, it would
continue to be used within the UK, including movements to and
from UK ports, airports and the Channel tunnel. This means that
immediately on importation to the UK, those goods will have to be
placed into UK excise duty suspension, otherwise duty will become
payable.

Conclusion

The notices highlight a number of steps that businesses importing
or exporting should take and raises the potential for seeking
professional advice. The CIOT would like to see additional
assistance from HMRC including online guidance and telephone
access to experienced staff. This will be especially important
for small-medium businesses and those new to import/export
procedures.
Businesses need to consider how they would deal with the
added complexity of the new VAT, Customs and Excise duty
requirements for third country imports and exports. Initially in a
no-deal scenario but also for a future deal, depending on what is
agreed.
The technical notices can be found at:
zz
VAT: https://tinyurl.com/yd6tp3vx
zz
Customs: https://tinyurl.com/yavybzy3
zz
Tariffs: https://tinyurl.com/y7vu7hrk
Angela Fearnside
afearnside@ciot.org.uk

Ongoing consultation with
HMRC on VAT grouping
INDIRECT TAX

The rules that currently apply to imports and exports with third
countries will also be applied to goods moving to and from the
EU. Businesses will need to be familiar with the obligations that
underpin Customs import and export declarations and duty
payments, including:
zz
Obtaining an Economic Operator Registration and Identification
(EORI) number.
zz
International Terms and Conditions of Service (INCOTERMS)
reflecting the import/export transaction.
zz
Submission of import/export declarations (customs agent or
freight forwarder required?).
zz
Classification and valuation of goods for customs declarations.
zz
Payment of Import VAT and duty.
zz
Import/export licences may be required for certain goods.

Following on from our article in the May issue of Tax Adviser
looking at the potential options for the expansion of VAT
grouping arising from the joined cases Larentia + Minerva (C108/14) and Marenave (C-109/14), the CIOT was represented
at the technical consultation meeting with HMRC to discuss
the draft legislation, published on 6 July 2018, along with
a policy paper and explanatory notes https://tinyurl.com/
y8frngqo.
The legislation would allow a non-corporate entity to join a
VAT group with its corporate body subsidiaries if it controls all
of the members in that group. The specific focus of the meeting
held in August was looking at the position for individuals and
partnerships.

Much of this list could also be relevant to a future deal, for
example a Regional Trade Agreement with the EU in respect of
a Free Trade Area. It may be that duty amounts are relieved but
import and export declarations and processes could remain.
The government advises consideration of customs procedures,
which allow businesses to delay or relieve the payment of customs
duty until goods are ready to be released into free circulation,
such as warehousing, inward processing relief, temporary
admission and authorised use. However, whilst these procedures
will continue to operate in the EU27, the availability of such

HMRC wanted to hear about real examples and the anticipated
demand given the issues arising from the joint and several liability
rules, so that the challenges could be explored. Examples offered
included:
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Examples

Example 1: An individual provides loans to the companies they
own and incurs input VAT.
When considering whether individuals can join a VAT group,
clarification was required on whether they needed to be making
taxable supplies or simply carrying on economic activities.
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Example 2: A partnership provides financial services to the
corporate group and incurs input VAT.
It was envisaged by HMRC that there would likely be more demand
for partnerships joining VAT groups than individuals.

Challenges

HMRC and attendees discussed arising challenges for further
consideration:
(a) Place of establishment or residence
The question of ascertaining where the business was established
for the partnership or where the place of residence or
‘establishment’ was for the individual were the main challenges
discussed at the meeting and the meaning of ‘has a business
establishment in the UK’ set out in the draft legislation.
Partnerships could have partners that were both UK and non-UK
resident, and have regular changes as new partners joined and
existing partners left. Would a partnership that had UK business
premises with entirely non-resident partners be eligible? HMRC’s
initial view was that it would, provided it retained a physical
presence of some kind in the UK (for example through staff of its
own).
The VAT grouping rules in Luxembourg and Ireland were
discussed. In Luxembourg, there is less focus on establishment
in the latest legislation but many more rules and conditions
surrounding economic and fiscal links. A question was raised as to
whether the Luxembourg authorities anticipated that individuals
would join VAT groups and if so, under what conditions and with
what rules about local establishment and taxable person status.
(b) Continuing eligibility to remain in the VAT group and
ongoing monitoring
There is also the ongoing challenge of how the physical presence
test is monitored and policed.
Where an individual or partnership satisfied the entry criteria
from the date of application to join the UK VAT group, how would
HMRC or the individual/partnership themselves know that they
remained compliant? Points discussed included:
zz
Should there be an annual declaration or tick box on the VAT
return to encourage regular self-assessment?
zz
Would HMRC cross reference the VAT grouping establishment
position with the partnership or sole trader tax return?
zz
For a non-resident individual holding a UK Unique Tax
Reference (UTR), would HMRC monitor the tax return to see if
they remained eligible?
zz
Could the partnership and sole trader tax registration details
be used to tag and monitor which partnerships or sole traders
were within a VAT group (both for HMRC administration and
for taxpayers’ reference when dealing with such entities and
checking VAT registration)?
(c) Benefiting from VAT free supplies
HMRC had concerns where an individual or partnership was in the
VAT group and had the ability to benefit from VAT free intra-group
supplies, where they may normally not be able to recover input VAT,
if charged by a non-grouped supplier, due to the private use rules.
Participants thought that the self-supply rules should be able to
capture this situation adequately already and a VAT charge would in
the appropriate case simply need to be declared in the VAT return.
There should be no distinction in the treatment on this between a VAT
group and, for example, a sole trader VAT registration.
(d) Joint and several liability
The position on working out any limits joint and several liability on
personal assets for individuals was discussed, particularly around
residential property – that is what is held in a private capacity outside
the economic activity and the VAT group?
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(e) Option to tax and other consequential amendments
An example was discussed if an individual had an opted property
which was brought into the group, if that person retired and left
the group but subsequently started a new business, what would
be the position with the option to tax? The point was flagged that
there would be consequential impacts and amendments needed
in a number of other parts of the VAT legislation to deal with the
future involvement of individuals and partnerships.
HMRC agreed to give the challenges further consideration and
requested submissions with specific examples to aid this.

Limited partnerships

Although limited partnerships were not the focus of the
meeting, it was suggested that they should be subject to their
own consultation as the current VAT grouping concession was
important in the funds sector and any change would require
discussion and preparation.
If you have any comments in respect of the VAT grouping
consultation, please contact technical@ciot.org.uk.
Jayne Simpson
jsimpson@ciot.org.uk

Transfer pricing: BEPS Actions
8–10 Financial Transactions
INTERNATIONAL TAX

CIOT has responded to the OECD’s Public Discussion Draft on
transfer pricing for financial transactions, continuing the work
of the G20/OECD’s BEPS project under Actions 8 to 10 with the
mandate to ‘Align transfer pricing outcomes with value creation’
In July 2018 the OECD published a non-consensus discussion
draft on transfer pricing for financial transactions under the
mandate of the Report on Actions 8-10 of the BEPS Action Plan
(Aligning transfer pricing outcomes with value creation).
The discussion draft provided a lot of background information
and raised some key questions in the development of guidance
in this area in pricing specific transactions that have historically
posed challenges. The CIOT welcomed this as providing a useful
starting point to developing guidance that should benefit
taxpayers and tax administrations. We noted that the discussion
draft is generally well balanced, constructive and informative.
However, we also noted that the discussion draft sets out
a broad framework to expand the existing guidance and to
document practices in applying the OECD Guidelines. For the
framework to be effective, it will require further explanation
on how it should be applied in practice and consensus amongst
OECD members. The fact that the OECD is at the moment unable
to come to a consensus view on this, suggests that a public
consultation on the issues raised in the discussion draft would be a
useful next step. Our response set out some areas, which we think
it would be helpful for the OECD to consider as it develops the
guidance further.
We suggested that the OECD should consider the complexity
and administrative burden arising from the suggested treatment in
any guidance, particularly of the implication that a full functional
analysis and documentation exercise is required for all intra-group
financial transactions. In our view this is overly burdensome and
this use of thresholds and safe harbours should be considered to
limit the time incurred by both taxpayers and tax administrations
where the underlying exposure or risk is minimal. Cash pooling
by treasury functions is an area where the use of thresholds/safe
harbours may be particularly appropriate.
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Increasingly, countries are introducing tax rules that impact
cross border transactions that are not strictly aligned with the
arm’s length principle. More broadly, there remains areas of
discussion among practitioners (which was common to the
profit splits and hard to value intangibles projects) whether the
purpose of the guidance is to identify the arm’s length price for
transactions based on what third parties actually do, or rather
whether the objective is to identify what third parties placed in
similar situations would do. We suggested that it may be useful to
spell this distinction out more clearly, and to which transactions
each approach should be adopted.
In relation to the section on Treasury functions (Section C)
our submission to the OECD expressed some reservations about
suggested approaches in terms of using the group credit rating as
a proxy for local entity credit rating. We do not think that either of
these would achieve tax certainty or easily enable tax compliance
by MNEs and suggest that further detailed guidance is required
as how such proposals should be applied. Furthermore, the
approaches are not aligned with the commercial considerations
that external lenders will have when making a lending assessment.
More generally, we welcomed the inclusion of examples in
three sections of the discussion draft and said that it would be
similarly welcome and useful to have examples in the remaining
sections. In addition, as with all OECD guidance, the closer that
several examples can be to demonstrating the salient features
that would lead to the appropriateness of different approaches (or
demonstrate the BEPS risk that the OECD seeks to address) would
be welcome.
Our full submission can be viewed at www.tax.org.uk/ref481
Sacha Dalton
sdalton@ciot.rog.uk

Off-payroll working in the private
sector consultation response
EMPLOYMENT TAX

The ATT, CIOT and LITRG have separately responded to
the government’s off-payroll working in the private sector
consultation and urged the government to rethink its approach
In responding to the government’s consultation on offpayroll working in the private sector, the CIOT, ATT and LITRG all
questioned the ‘success’ or otherwise of the public sector changes,
before going on to examine the government’s lead option of
extending the public sector rules to the private sector. The CIOT
suggested that there was a better option which may be equally, if
not more, effective in tackling the estimated £1.2bn a year leakage
by 2022/23. The ATT and LITRG focused their comments on looking
at what the impact of extending the public sector reform to the
private sector would be on small businesses and workers.
The CIOT put forward an alternative approach to tackling
non-compliance with IR35 – one that (i) builds on existing recordkeeping requirements and a requirement to secure supply chains
but (ii) which also requires the business to e-file a report of
payments made to personal service companies (PSCs) to HMRC on
a regular basis (and perhaps also to provide a Check Employment
Status for Tax (CEST) tool report to evidence whether or not the
business considered that the PSC should be applying IR35).
The CIOT suggested that this could prove a much less
administratively burdensome and more cost-effective alternative.
The information from the business would allow HMRC to focus
its efforts and follow-up directly with the PSC immediately after
the end of the tax year to check up on the position. And by also
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expanding the existing self-assessment tax return question on
PSCs to include a much greater information requirement where
the worker is employed by a PSC but not operating IR35 and a
significantly increased penalty for non-compliance, this would
signal HMRC’s resolve in enforcing IR35.
Furthermore, the CIOT thought that if the worker is made
jointly liable for PSC debts of PAYE/NIC that would also
concentrate the individual’s mind much more on ensuring that due
attention is paid to IR35.
In their response, the ATT flagged the recently concluded
consultation on employment status as being inextricably linked
to the intermediaries’ legislation for off-payroll working and
questioned why the two issues were seemingly being considered
in isolation. This was also raised by the CIOT and LITRG.
The ATT went on to highlight the difficulties that private
sector businesses will have in complying with the new rules. For
example: the one-off set-up costs (noted by the public sector in
the research report into the public sector experience) which will
be felt more keenly in a smaller business and the fact that smaller
businesses may lack the internal resources and expertise needed
in understanding and applying the new rules. The concern is that
end clients will decide that the off-payroll rules apply in a greater
number of situations than they truly do and that, unless the PSC
has a very strong bargaining position, they will not be in a position
to challenge such decisions.
The CIOT’s views in this area included that roll out to the
private sector would affect many times more entities than those
impacted by the public sector reforms and that HMRC will not
have the time and resources to help those businesses in the way
they did with the larger public bodies. LITRG argued that if the
public sector changes go ahead in the private sector, there is both
principled and practical reasons for granting an exemption to small
businesses.
Limitations with the CEST tool were also raised by ATT, who
asked that a forum of HMRC, professional and trade bodies is
set up to review the operation of the CEST tool and identify and
resolve any operational issues. The CIOT also thought changes
were needed to the CEST tool, in particular to reduce the circa
15% of cases which are ‘not possible to determine’, for example
by providing the option to users in those cases to provide extra
details. LITRG added that the CEST tool was too technical in its
language and concepts to be easily useable by private sector small
businesses with non-specialist staff.
LITRG’s response largely focussed on what the impact of any
changes to the private sector might have on low-income workers,
who often find themselves offered work in the private sector on
the basis that they will structure their work through a PSC. While
this can offer both the engagers and workers tax ‘advantages’; the
attendant administrative considerations means this is generally
not a suitable way for the low-paid to trade.
While extending the IR35 public sector reforms to the private
sector could help remove the PSC ‘incentive’ in time, LITRG are
concerned about what impact the changes will have on workers
already in PSCs. For example, with the tax advantage gone, it is
likely that many workers will be pulled out of PSCs and put into
PAYE umbrella arrangements. However, there are many noncompliant models out there and depending on whether the PSC is
closed down correctly, this could leave the worker with messy PSC
compliance issues that they do not understand.
Furthermore, the application of the new rules would see an overall
reduction in the income to the PSC and so to the worker (made worse
where the employer NIC cost is passed to them) – a point also noted
by the ATT. Low-income workers, who probably had little choice but
to work through a PSC in the first place, are unlikely to be in a position
to insist on higher gross pay rates to compensate for this; so the effect
of the new rules will be to generate more revenue from some of the
lowest paid and most vulnerable workers in society.
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All three bodies noted that with the changes to tax on dividends,
it is the National Insurance differential that drives the creation
of many PSCs and thus, many of the problems the government is
now trying to tackle. Ideally, the government needs to undertake a
broader debate on the taxation of employment and, pending this,
the bottom line is that this legislation should not be rushed through.
The CIOT’s response can be read at: www.tax.org.uk/ref475
ATT’s response can be found at: www.att.org.uk/ref303
LITRG’s response can be found at: www.litrg.org.uk/ref326
Matthew Brown
mbrown@ciot.org.uk

Emma Rawson
erawson@att.org.uk

case they need to and are able to build up more savings. Later packs
should aim to encourage consumers to plan for their retirement, and
to seek further help and support as necessary.
We also stressed that they should contain a risk warning to
address the specific problem that we keep coming across of people
withdrawing their entire pension pots and putting the money in the
bank instead – with no specific reason for needing the cash, and
triggering completely avoidable tax charges and benefit withdrawal
issues.
We doubt this will be the end of the FCA’s work in this area
and LITRG will continue to monitor developments around pension
freedoms.

Helen Thornley
hthornley@att.org.uk

Meredith McCammond
mmccammond@litrg.org.uk

Meredith McCammond
mmccammond@litrg.org.uk

Financial Conduct Authority
consults on measures to protect
pension savings
GENERAL FEATURE

Over the summer, LITRG have been inputting into the Financial
Conduct Authority‘s work on the outcomes of the pension
freedom reforms and in particular the resulting problems facing
consumers.
The Financial Conduct Authority (FCA) has identified that, while
pension freedoms have largely been welcomed, there is still an
overall lack of engagement with pensions and some people are at
risk of running out of money. For example, the FCA estimates that
one-third of non-advised consumers in drawdown were wholly
invested in cash, with about half of these ‘likely to be losing out on
income in retirement’.
They are considering the introduction of a package of measures
to tackle some of the risk areas – such as default investment options
(or ‘pathways’) for customers at the point of entering drawdown
and new ‘wake-up’ packs, including a clear, single page summary
that should be sent to customers regularly from the age of 50.
In the first of our submissions, mainly considering the idea of
default drawdown pathways, we pointed out that many of our
constituency are totally uninformed about pensions and will
probably not even appreciate that they need to pick a drawdown
product. To them cash is safe and understandable. In the longer
term, more work is definitely needed to educate and reassure the
general public, not only about pensions and pension freedoms,
but about the detail of how drawdown works and about investing
outside of cash.
However in the short term, given so many people are illequipped to deal with drawdown, we broadly welcomed the
idea of having a more structured set of options, overseen by the
Independent Governance Committee. We did however caveat this
by saying that when it comes to pension freedoms, there really
can be no substitute for personalised advice based on a full fact
find and urged the FCA to concentrate their efforts on persuading
Independent Financial Adviser’s to offer free or low cost advice to
the low-paid and vulnerable to help them make the right decisions.
In the second of our submissions, looking in part at ‘wake-up’
packs, we commented that in our view they are currently ineffective
as they are often neither read nor understood. We broadly agreed
with the proposed changes, in particular, that they should start
from the age of 50. We suggested that early packs should focus on
helping recipients understand whether their retirement provision is
adequate (rather than what to do with the money in their pot) – in
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Scotland update: call for evidence
on social security and in-work
poverty; and meetings with
Scottish Government
GENERAL FEATURE

The LITRG responded to a call for evidence on social security and
in-work poverty issued by the Social Security Committee of the
Scottish Parliament. Representatives of CIOT, LITRG and ATT also
met with Scottish Government.

Call for evidence on social security and in-work poverty

LITRG responded to a call for evidence on social security and inwork poverty issued by the Social Security Committee of the Scottish
Parliament. We noted that our interests in this context lie in selfemployment, use of Real Time Information (RTI) for Pay As You Earn
(PAYE) data, wider interactions with the tax system and the digital
aspects of the system, along with the transition of legacy benefit
claimants to universal credit (UC).
We drew the Committee’s attention to our concern that the
structure of UC creates particular problems for the self-employed,
and that if major changes are not made there is a risk that those who
are already self-employed will be forced to give up their businesses in
order to access adequate state support. We also pointed out that the
structure of UC may deter people from starting self-employment, in
part because of the Minimum Income Floor (MIF), which, in our view,
fails to strike the right balance between protecting public funds on
the one hand and supporting self-employed businesses on the other.
We also described the problems that the MIF causes for those with
fluctuating earnings patterns.
The Committee had requested information about the experience
of UC in full-service areas in Scotland. While we were unable to offer
evidence specific to Scotland, we provided details of a number of
issues with UC, which apply generally throughout the UK.
By way of example, we pointed out that the online application
process for UC is in itself too long and appears to carry weaknesses;
difficulties arise due to the inability of claimants to fully complete the
application in one sitting and confusion as to whether and how they
can save a partially completed application (particularly when they
are accessing the claim system from a public computer), fulfilling the
online identity verification, obtaining access to a JobcentrePlus office
and facing the need to wait for a code. There have also been payment
delays and errors in payment calculations.
We also mentioned issues that arise in the interaction of the UC
system with RTI for PAYE, for example, the fact that RTI data does not
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include details about unreimbursed expenses, but these are allowable
deductions for UC. This, coupled with a lack of guidance for claimants
means that claims may be determined incorrectly.
In terms of mitigating detrimental effects, we considered
passported benefits, pointing out that a coherent passporting
strategy across Scotland, and indeed across the UK, would be
welcome. Currently there are a number of passported benefits linked
to UC that have different thresholds and in some cases the same
benefits with different thresholds in each part of the UK. This creates
a complex landscape which is difficult to understand for claimants and
those who seek to advise them. We also noted the need for better
guidance in relation to passported benefits, as there is currently no
single, comprehensive source of information for Scottish claimants of
UC.
We also considered the effect of UC payments being made in
arrears on UC claimants with childcare costs to pay. Costs for childcare
are often charged in advance and this can cause acute difficulties
for the UC claimant waiting for their UC payments. In this regard, we
noted the work Scottish Government is carrying out in relation to
developing a flexible and high-quality Early Learning and Childcare
(ELC) system, including an increase in free entitlement to ELC.
The LITRG submission can be found on the LITRG website at: www.
litrg.org.uk/ref329.

Meetings with Scottish Government

Representatives of CIOT and LITRG had an introductory meeting
with Kate Forbes MSP, along with representatives from ICAS and the

Law Society of Scotland. Ms Forbes has recently been appointed
the Minister for Public Finance and the Digital Economy, in
a role supporting Derek Mackay MSP, the Cabinet Secretary
for Finance, Economy and Fair Work. Her remit includes
responsibility for fiscal policy and taxation.
LITRG met with representatives from the fiscal unit of the
Scottish Government to explain more about its work and ways
in which LITRG may be able to assist the Scottish Government.
We explained the background of the group and the main ways in
which it aims to help those who are least able to pay for advice,
both by helping to improve their understanding of the tax and
related benefits systems and by working to make those systems
more equitable and accessible. We discussed the four different
websites provided by LITRG and also the Scottish Government’s
websites. The discussion also covered LITRG’s activity in relation
to Scottish tax and social security, for example with Revenue
Scotland on their charter, on the Scottish Rate of Income Tax and
Scottish Income Tax and on Carer’s Allowance Supplement.
Representatives of CIOT, ATT and LITRG, together with ICAS,
met with officials from the Scottish Government to discuss
current tax issues in Scotland, as part of our regular series
of quarterly meetings. Topics of discussion included Land
and Buildings Transaction Tax, Scottish income tax and VAT
assignment.
Joanne Walker
jwalker@litrg.org.uk

Recent submissions
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Date sent

Off-payroll working in the private sector

www.tax.org.uk/ref475

07/08/2018

FB 2018–19 Clause 15: ER, company ceasing to be individuals personal company

www.tax.org.uk/ref493

31/08/2018

FB 2018–19 Clause 6 Schedules 1-2: Disposal of assets by non-UK resident and payments on
account

www.tax.org.uk/ref492

31/08/2018

FB 2018–19 Clause 30 Schedule 11: Penalties for failure to make returns and Clause 32
Schedule 14 VAT repayment interest

www.tax.org.uk/ref494

31/08/2018

OECD BEPS Actions 8–10: Financial Transactions

www.tax.org.uk/ref481

06/09/2018

FB 2018–19 Clause 32 Schedule 14: VAT repayment interest

www.att.org.uk/ref307

23/07/2018

Off-payroll working in the private sector

www.att.org.uk/ref303

10/08/2018

FB 2018–19 Clause 33-34: Extended Time Limits

www.att.org.uk/ref310

14/08/2018

FB 2018–19 Clause 15: Entrepreneurs’ relief – company ceasing to be an individual’s
personal company

www.att.org.uk/ref311

14/08/2018

FB 2018–19 Clause 30 Schedule 11: Penalties for failure to make returns

www.att.org.uk/ref312

24/08/2018

FB 2018–19 Clause 30 Schedule 12: Penalties for deliberately withholding information

www.att.org.uk/ref313

24/08/2018

FB 2018–19 Clause 6 Schedule 2: CGT payment window on residential properties

www.att.org.uk/ref314

28/08/2018

FB 2018–19 Clause 31 Schedule 13: Penalties for failure to pay tax

www.att.org.uk/ref315

30/08/2018

FB 2018–19 Clause 14: Rent-a-room – non-exclusive residence

www.att.org.uk/ref316

30/08/2018

Social Security Committee of the Scottish Parliament: inquiry into Social Security and Inwork Poverty

www.litrg.org.uk/ref329

17/08/2018

Moving claimants to Universal Credit from other working age benefits

www.litrg.org.uk/ref327

20/08/2018

Draft Northern Ireland Equality Scheme for HMRC

www.litrg.org.uk/ref328

20/08/2018

Draft Finance Bill 2018–19: Extension of offshore time limits

www.litrg.org.uk/ref330

30/08/2018

Retirement Outcomes Review: Proposed changes to FCA rules and guidance – Part 2

www.litrg.org.uk/ref334

31/08/2018

Draft Finance Bill 2018–19: Penalties and interest

www.litrg.org.uk/ref331

31/08/2018
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ADIT

Judith Freedman, Professor of Taxation Law at Oxford University, and Rhiannon
Pardoe, CIOT, promote the links between the University of Oxford’s MSc in
Taxation and ADIT at IFA 2018 Seoul

Rory Clarke, CIOT, meets with delegates from China at the ADIT exhibition stand

Promoting ADIT Gangnam Style!
EVENT

ADIT travelled to Asia this
year to join over 1,600
delegates and exhibitors at
the 72nd International Fiscal
Association (IFA) Annual
Congress in the Gangnam
district of Seoul, South Korea,
from 2 to 6 September 2018.
The event offered an
unrivalled opportunity to
exhibit ADIT’s wide range of
Asia-Pacific international tax
modules to academic and
professional tax leaders from
across the region and beyond.
ADIT was also promoted
by members of the ADIT
Academic Board including
Prof Richard Vann and Prof
Kees van Raad.
Meetings were held
with representatives
from a number of leading
universities, as to how
the pursuit of the ADIT
qualification can be combined
with corresponding Masters
level modules by students
seeking both academic and
professional recognition
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of their international tax
expertise. A number of
universities and law schools
around the world are among
the various ADIT tuition
providers recognised on our
website at www.adit.org.uk/
courses, whose international
tax programmes can be
used as preparation by tax
professionals who plan to sit
the ADIT exams.
For those readers who
attended IFA 2018 Seoul,
we hope you enjoyed the
Congress and found it of
benefit as well.
Next year’s Congress will take
place in London from 8–12
September 2019, and we look
forward to having a strong
CIOT and ADIT presence at
our home event!
In addition to meeting
with delegates at the IFA
Congress in Korea, the ADIT
team also participated
in meetings with major
international tax employers
and ADIT stakeholders in
Beijing, China. The CIOT has

recently made great strides
in developing relationships
with key tax employers,
academic institutions and

authorities in China, and the
ADIT qualification includes
both a China and a Hong Kong
module.

CIOT/ATT

Christmas
carol service
EVENT

The CIOT and ATT will hold its
traditional Christmas Carol Service
for Members at St Peter’s Church,
Eaton Square, London on Thursday 13
December 2018.
A small reception with mulled wine
and mince pies will be held after the
service and will conclude the evening.
The CIOT and ATT hopes that many
of its members will join in with the
celebrations for the festive season and
looks forward to seeing you there.
Online registrations can be made
at: www.tax.org.uk/carolservice2018
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WCOTA

Journal of The Chartered Institute
of Taxation and The Association of
Taxation Technicians

News from the WCOTA
EVENT

Alison Lovejoy reports
Our new Master, Marcus
Fincham, and our new
Wardens, were formally
welcomed at a black tie
dinner in the Mansion
House on 21 September. The
Guest Speaker was Lord
Flight, who spoke about his
time as Shadow Chancellor,
when the Tories were in
opposition.
Marcus tells me that he
rather fell into the WCOTA
following the offer of a
free dinner! He started his
career with a Scholarship
to the Royal Hussars but
his dreams of becoming a
General fell apart with a
diagnosis of asthma.
Fortunately for Marcus,
his Army scholarship
included reading Agriculture
at Reading University, so
he became an Agricultural
Consultant with the Milk
Marketing Board.
He found himself advising
a farmer on his cash flow
with some difficulty, so he
decided to sit the Chartered
Management Accountants
exams.
He then embarked on a
very calculated fall through
the accounting function of a
boutique luxury hotel group,
where he had the rather

dubious second hat of
managing the laundry, to
an accounting practice in
Berkshire during which
he sat his CIOT exams.
His wife, Lisa, now owns
this practice. Meanwhile,
Marcus moved to
London to work for a
financial services group,
running a hedge fund
and some Private Equity.
Following a move
into a Private Office for
a Middle Eastern Family
some 18 years ago
Marcus has developed
other interests, such as
establishing an organic
working arable and sheep
farm in Hampshire.
Marcus’s particular
interest is the charitable
giving undertaken by all
the livery companies.
He became Chairman
of the WCOTA Charities
Committee, which
highlighted the links to
the CIOT members and
students and decided on
which causes should be
supported. I hope to cover
the Charity Committee in
detail in a future article.
He then rose through
the ranks to become our
Master for 2018-19.
Due to his extensive
outside interests, in his
year as Master Marcus will
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Marcus Fincham

highlight how professional
exams are not just relevant
to tax but can be used as a
way into understanding any
company or investment.
He would like to highlight
how tax is developing in
places like the Middle East,
with the introduction of
VAT and how tax advisers
are at the forefront of these
radical changes.
Now that Marcus
is Master he will be
overseeing all committees,
including the Social
Committee on which I
sit, and I look forward to
working with him.
To join the WCOTA visit
www.taxadvisers.org

Disciplinary reports
Findings and orders of the Disciplinary Tribunal
Mr David Conlan

At its hearings on 18 May
and 10 July 2018, the
Disciplinary Tribunal of
the Taxation Disciplinary
Board determined that Mr
David Conlan of Daventry, a
member of The Chartered
Institute of Taxation, was
guilty of (1) breaches of

Rules 2.1, 2.2.4, 7.7.3, 7.7.4,
7.7.5 and/or 7.7.7 of the
Professional Rules and
Practice Guidelines 2011
(PRPG) in relation to the
handling of client money; (2)
breaches of Rules 2.1, 2.6.1,
2.6.2, of the PRPG in respect
of his professional behaviour;
and (3) of breaches of Rules
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2.1 and/or 2.9.2 of the PRPG,
in that he failed to respond to
correspondence from the TDB
without delay.
The Tribunal determined
that Mr Conlan be expelled
from membership of The
Chartered Institute of
Taxation and pay costs in the
sum of £10,970.45.
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Branch events

OCT–NOV 2018

Where do you get your CPD?

Does your firm provide your CPD needs? Have you tried a local Branch event before? Would you like the
opportunity to meet with CTAs, ATTs and other professionals in your local network? Why not go along to
a local Branch event. Below we have listed branch events taking place up to 15 November 2018. However,
please visit your local branch website as there may be some events which have been planned since this list
was sent to print.

Aberdeen

Glasgow

Manchester

Monday 5 November
Topic TBC
12.45-13.45

Tuesday 6 November
Pensions
Martyn Shaw
12.30-13.30

Monday 12 November
Employee share schemes
for SMEs
Stephen Woodhouse
16.00-19.00

Birmingham & West
Midlands

Thursday 15 November
Non-dom and offshore
tax update
Stephanie Churchill
18.00-20.15

Bristol

Monday 22 October
Recent tax cases
Keith Gordon
15.45-19.00
Monday 5 November
Transfer pricing and
BEPS update
James Thurgur
18.00-19.15

Commerce and Industry
Tuesday 16 October
Succeeding in your
tax career in industry
(Joint event with
Women in Tax)
18.00-22.00

Cumbria & SW Scotland
Thursday 15 November
Trusts update
(Joint with STEP)
Gill Steel
14.00-17.00

East Anglia

Tuesday 6 November
Overseas VAT and
Brexit issues
Malcolm Greenbaum
16.00-19.00

East Midlands

Tuesday 13 November
Recent tax cases
Tim Palmer
15.45-19.30

Essex

Tuesday 16 October
Personal tax planning
Tim Palmer
18.00-20.00
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Hampshire

Thursday 18 October
Making Tax Digital
Richard Wild
18.30-20.00

Harrow & North London

Merseyside

Tuesday 13 November
Tax issues affecting SMEs
Paul Howard
14.00-17.00

Thursday 18 October
Negotiating with HMRC
shares and assets
valuations
David Bowes
17.30-20.30

North East England

Thursday 15 November
Transactions in UK land
Michael Thomas
18.45-20.15

Wednesday 17 October
Property taxes –
a masterclass
Peter Rayney
17.15-19.15

HMRC

Thursday 25 October
Family wealth planning
Robert Jamieson
14.00-17.00

Northern Ireland

Tuesday 16 October
One profession: perspectives
on what tax advisers do
Ray McCann
16.30-18.30

Wednesday 14 November
Share Valuations
Jenny Nelder
17.15-19.15

Leeds

Wednesday 24 October
MTD update
Richard Wild &
Jane Mellor
14.15-17.15

Wednesday 24 October
The world of property
taxation
Tim Jarvis
18.00-20.00

London

Wednesday 17 October
Private client update
Harriet Brown
18.00-19.00
Wednesday 7 November
Intellectual property
David Hopkins
18.00-19.00
Tuesday 13 November
Property taxes conference
Caroline Fleet
09.30-17.00
Thursday 15 November
Quiz
18.00-21.00

Severn Valley

South London & Surrey
Monday 5 November
Dealing with employee
benefits and salary
sacrifice
Glen Huxter
Guildford
18.30-20.00

Wednesday 14 November
Entrepreneurs’ Relief
Croydon
18.30-20.00

South Wales

Wednesday 7 November
MTD (joint meeting with
ICAEW)
Richard Wild
15.00-17.30

Suffolk

Wednesday 14 November
Getting ready for MTD
Richard Wild
18.30-20.00

Thames Valley

Wednesday 17 October
Whole life planning
Robert Jamieson
13.30-17.30
Monday 5 November
US tax update
David Treitel
Oxford
18.30-19.30
Wednesday 7 November
EIS Share Schemes
Reading
18.30-19.30
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Recruitment

To place an advertisement contact:
advertisingsales@lexisnexis.co.uk

CORPORATE TAX SENIOR MANAGER
PROVIDE EXCELLENT TAX ADVICE
Manchester, c.£60,000 + benefits
A Big 4 firm with international presence is looking for a new corporate tax senior manager to join its
Manchester office. This firm offers audit, tax, consulting and deal advisory services for a range of clients
including small start-ups, individuals and major multinationals.
You will be responsible for a mix of tax advisory services, compliance management and business development.
You will manage the successful delivery of commercially viable and technically excellent advice to a variety of
clients, involving tax due diligence, structuring, international and other advisory work. Other responsibilities
include managing client relationships as well as providing advice on a wide range of projects.
With a qualification in CTA or ACA/ACCA, you will have a strong knowledge of UK corporate tax,
an awareness of other tax and accounting areas, strong interpersonal and communication skills,
high level analytical skills and commercial acumen. In return, you will receive a market leading
salary, flexible benefits package and the opportunity to work within a firm with a broad and
interesting client base.
Ref: 3241857
For further details contact Hannah Burgess on 0161 237 3388 or email hannah.burgess@hays.com

hays.co.uk/taxation

SF-50631 Tax Adviser 28-09-18.indd 1

18/09/2018 14:38

Tax Advisor

Petersfield, Hampshire
£38,000 – £43,000 per annum

An experienced Tax Advisor is required to provide bespoke tax advice to a variety of SME businesses and individuals at this
established, well-regarded, family run firm of Chartered Tax Advisers.
As Tax Advisor, you will have a varied role, advising individuals and trusts on private client matters and international taxation
issues as well as advising companies and SMEs on corporation tax and business taxes.
Responsibilities:
• Advise small and medium sized business and entrepreneurs
on corporate and business taxes such as R&D, EIS, EMI
share option schemes, sales and reconstructions and the
extraction of profits in a tax efficient manner
• Advise individuals and trusts on private client matters
such as estate planning, inheritance tax, capital gains tax,
property matters and pensions
• Advise individuals and trusts on international taxation
issues such as residency, domicile, taxation of offshore trusts
and the application of double tax treaties
• Offer a friendly and personable service to clients

Skills and experience:
• Experience in a similar role
• Exceptional knowledge of corporate and business taxes
• Knowledge of trusts, inheritance tax, capital gains tax and
pensions
• Experience with residency, domicile, taxation of offshore
trusts and double tax treaties
• Approachable with excellent communication skills
• ATT qualified
Desirable:
• CTA qualified

This is a great and exciting opportunity for an experienced and approachable Tax Advisor to join this friendly tax services practice,
priding themselves on being personable and offering the same service as larger firms at a lower rate, without the bureaucracy.
Come and join this small welcoming team and office mascot, Flo the pug! Competitive salary + friendly company culture.
To apply, contact nickygander@gandertaxservices.co.uk. Closing date 31 October.
www.taxadvisermagazine.com | October 2018
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upload your CV, register now
free at:
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Director, Private Client Tax
London
£100,000 – £120,000

Associate Director, Personal Tax
Surrey
£80,000 – £85,000

Join a forward-thinking, dynamic and supportive
environment that has attracted some of the best Private Client
advisers from across London. Undertake high-end personal
tax planning work for a client list of new-money UHNW
entrepreneurs, non doms, PE clients and business owners/
shareholders. Ongoing succession-planning means that
there is genuine scope to progress to Partnership. Ref 4711

High-profile accountancy firm with a strong reputation in
the Private Client Tax field, seeks an Associate Tax Director
to advise UK and international entrepreneurial HNWIs.
Based in Guildford, experience is required in non dom
planning, CGT, IHT, shareholder tax issues and trusts.
Scope exists to progress quickly to Director and Partner
grades. Flexible working can be accommodated. Ref 4692

Senior Manager / Associate Director
Bristol
£70,000 – £85,000

Private Client Tax Senior Manager
London – Top 10
To £85,000

An opportunity for a CTA Senior Manager or Associate
Director to undertake a broad range of personal tax
advisory work including domicile, residence, shareholder
planning, transactions, succession and even landed wealth
issues. The Bristol office of this prominent accountancy
firm offers genuine scope to progress to Director, with the
aim of partnership within 2-3 years. Ref 4710

An opportunity for a talented CTA to join the highlyrated Private Client Tax team of a Top 10 international
accountancy firm. Their client base includes both
domestic and non dom entrepreneurs, wealthy families,
celebrities and business owners. This is a high quality,
friendly and supportive environment, offering support
with progression to Director and Partner grades. Ref 4707

Personal Tax Manager
Ipswich
£50,000 – £60,000

Assistant Manager, Personal Tax
London
£48,000 – £53,000

One of the region’s high-profile Private Client Tax teams,
seeks a CTA personal tax Manager to advise HNWIs,
entrepreneurs and non doms. Take responsibility for a
portfolio of new-money private clients, advising on tax
compliance and ad hoc tax planning. Supervise junior tax
advisers and assist the Partners with marketing initiatives.
Genuine scope for progression to Senior Manager. Ref 4698

One of London’s premier Private Client Tax firms seeks
a CTA Assistant Manager to provide personal tax advice
to non doms, entrepreneurs and UHNW families. This
friendly and supportive environment encourages extensive
client contact. Scope exists to progress swiftly to Manager
grade and beyond. Strong technical knowledge of residence,
domicile and remittance would be valued. Ref 4714

Many of the instructions we receive are on an exclusive
basis. For details of these and other opportunities,
please visit our website or contact:
E: michaelhowells@howellsconsulting.co.uk
T: (020) 7408 9474

www.howellsconsulting.co.uk

MEET YOUR ADVISERS
GEORGIANA HEAD

ALISON TAIT

Director

Director

Tel: 0113 280 6766
Mob: 07957 842 402

Tel: 0113 280 6764
Mob: 07971627 304

georgiana@ghrtax.com

alison@ghrtax.com

Business Tax Advisory Manager
Newcastle upon Tyne – to £45,000

Employment Tax Senior Manager
Manchester – to £70,000 + benefits

Growing independent firm seeks a CTA/ACA/ICAS/ACCA
qualified manager to have responsibility for a portfolio of
advisory assignments. The work is varied, and you will get
exposure to corporate tax, CGT, IHT and income tax projects
including transactional tax issues, succession planning for
businesses, sale/exit planning, property tax planning and
advising directors and HNW individuals on tax efficient
ways of managing their income and business tax affairs.
Call Alison Ref: 2672

In this primarily project based role, you will manage a portfolio
of employment tax advisory projects, varying from larger
strategic projects through to risk and opportunity reviews.
You will cover technical areas such as employment tax and
National Minimum Wage governance, employment status,
reward, payroll effectiveness and expenses and benefits
compliance. In addition to your technical work, you will
also have business development and man management
responsibilities. Call Alison Ref: 2492

Personal Tax Consultant
Blackpool – to £30,000 + benefits

Corporate Tax Compliance Assistant Mgr
Manchester – to £38,000 + benefits

You will manage a varied portfolio of clients and will be
responsible for all areas of their personal tax affairs including
dealing with the completion and submission of the self
assessment tax returns, calculating tax liabilities due, preparing
forms P11D, assisting with ad-hoc tax planning project work,
liaising with other departments and attending meetings with
clients and HMRC. You will ideally be ATT qualified, with a
minimum of 2 years’ experience. Call Alison Ref: 2690

You will work alongside the tax preparation team and review
the corporate tax computations and returns for a portfolio of
varied and technically interesting clients. Previous experience
of working on large groups is desirable, as is knowledge of
specific technical areas such as capital v revenue treatment,
group relief etc. You will have regular client contact and
the opportunity to work on a range of industry sectors and
clients. Call Alison Ref: 2575

Tax Planning Consultant
Preston – to £45,000 + benefits

Tax Advisory Manager
York (centre) – to £50,000

A great opportunity for a qualified tax specialist who enjoys
dealing with the interaction of taxes. You will work on a variety
of tax planning projects, including company restructuring,
employee share schemes, dividend planning, management
buy outs, non UK resident individuals and companies and yearend tax planning. You must have great communication skills and
ideally a knowledge of both corporation tax and personal tax
compliance. Fantastic on-the-job training. Call Alison Ref: 2692

You will assist the partner with a portfolio of tax planning work.
Your clients will be OMBs/SMEs and entrepreneurial growing
businesses. The work is varied, encompassing technical
work such as succession planning, transactions, R&D and
group tax planning. You should be ACA/CTA/ICAS qualified,
with a minimum of 3 years’ UK business tax experience and
experience of dealing with a portfolio of project work. This role
can be done on a full or part time basis. Call Alison Ref: 2660

www.georgianaheadrecruitment.com

YOUR TAXATION RECRUITMENT SPECIALISTS

OPPORTUNITY TO BE AN
EXAMINER FOR THE CIOT

With the introduction of our new exam structure in 2 0 1 9 , w e w ant to strengthen our examining teams and
are seeking specialists in the follow ing areas w ho w ould like to j oin us:
•
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Applications are inv ited from those w ith at least three years’ post qualification experience w ho can offer the skills required to
help to maintain and enhance the standard of our examinations. The key requirements for the role are:
•
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Y ou w ould be part of a team responsible for drafting, rev iew ing and marking one of the Adv isory examination papers and for
ensuring that the examinations are of the highest possible quality. The time commitment v aries from paper to paper, but most
examiners continue to w ork full- time and carry out CIO T w ork at w eekends and in the ev enings. Typically, an examiner in an
Adv isory team w ill be part of a team of four and w ill w rite and rev iew half of a paper once a year and w ill mark questions they
hav e set. If appointed you w ill be required to attend training on the afternoon of March 2 0 1 and an Examiners’ Day on
March 2 0 1 .
The draft 2 0 1 9 syllabus and recent exam papers can be found here:
s

s https: / / w w w .tax.org.uk/ students- qualifications/ studying/ past- exam- papers
s

s https: / / w w w .tax.org.uk/ draft2 0 1 9 syllabus

Remuneration is commensurate w ith the strong skill set demanded for examiners.
If you are interested then please email
i
a copy of your CV in the first instance (
i
i
). This
w ill be passed to the Chief Examiner. If you w ould like to discuss the examiner role then please contact J ude on 0 2 0 7 3 4 0
0 5 7 7 .
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